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INRODUCTION.

This is a reissue of a revision of the Manual of State Employment
Security Legislation released by the Bureau of TEmployment Security in
October 192% Tor comment and suggestion. Prior to the 1948 prelimi-
nary edition, the Manual was last revised in 1942, Since then various
recomnendations for additional provisions or revised language have
been made in program letters from time to time and in Unemployment
Insurance Legislative Policy, 1947. Mearwhile changes in wage levels,
In the cost of 1iving, and in the benefit provisions of State laws °
have outmoded the monetary provisions ‘of the benefit formulas recom-
mended in 1942 and 1947. This 1950 revision brings together in one
document all the changes of permanent value which have been recommended
in the last 8 years and other changes which experience has shown to be
desirable, ' . -

The Marmual is made up of specific legislative provisions which, if
adopted by a State, would confom to the statutory requirements of the
Social Security Act, the Federal Unemployment Tax Act, and the Wagner-
Peyser Act, all as amendad through September 1950, and of Chapter V
"of the General Appropriation Act of 1951. It reflects also current
_thinking on desirable provisions for a socially adequate program of
. employment security. When alternative provisions are given, the
- preferred is presented first. : -
In 1946, sections 303(a)(5) of the Social Security Act and 1603(a)(4)
of the Federal Unemployment Tax A:t were amended to permit States to
use certain amounts deposited in the unemployment trust fund in the
payment of cash benefits with respect to disability. Such payments o
cannot be made, however, without special enactments by State legisla~ |
tures, No provisions for disability bemefits are included in this
draft. The Bureau issued Draft Language for a State Temporary '

Disability Insurance Law Coordinated with Unemployment Insurance in
January I%@, and in April 1949, a revised ediEIon of T em%orﬂ T
Disability Insurance, a discussion of problems in formulating a disa~
SIITW‘ program administered by a State employment security agency. . o
The legislative language in this Manual is not intended as a model
for State pdoption. It is recognized that bills prepared for intro- ..
duction in the legislature of any State must conform to constitutional -
or other State requirements as to title and general style., Therefore
“any State may have to adapt the draft language. Obviously, where the
draft includes the word "State" in parenthesis as in "the (State)
Department of Employment Security ," any State will insert its own

name, and where the draft includes blanks, the State will insert the
~ appropriate number or date. ' _




This revision of the Manual involves changes in policy, arrangement,
and language. The changes in policy are in part shifts in emphasis,
For example, dependents' allowances which. were included in 1942 in one
formula for weekly bénefit amount. are now in three benefit formulas

and two benefit formulas are included for the use of those States which
do not want to provide dependents' allowances.

The changes in arrangement are of two types--rearrangement of the text
to obtain a more logical grouping of subjects, and transfer of the i
commentary from the position of footnotes to a separate section.

The changes in terminology do not introduce any new concepts but .
rather seek to clarify old concepts, particularly in connectién with
welaims" and "eligibility." The term "claim" is confined to a claim
for payment for a completed week of unemployment; it is not uted in .
connection with the notice of unemployment (or initial claim as it is
called in most States) which may be filed by a worker who has not had

a week of unemployment and cannot either certify for waiting-period
credit or claim benefits, The monetary computations that were previ-
ously included in the claim determinations are separated from such
determinations and called determinations of workers' insured status,
Experience in some States and letters received from claimants indicai:
misunderstanding of "eligibility" as used in connection with ®initial
determinations." Claimants frequently believe that they have been
awarded benefits when all that they have received is a computation of
potential monetary rights based on their base-period wages. Because
the term "eligible" is commonly understood to connote a right to
something, eligibility is limited in’the Manual to claimants who have
met all the requirements for the receipt of walting-period credit or

of benefits.

The commentary has been considerably -expanded and has been separated
from the text in order that either the text or the commentary may be
read consecutively, The commentary is intended to explain the content
of the draft language, the purpose of the language if that is not
self-explanatory, the reasons for changes which have been made since

the 1942 issue of this Manual, and the relationships between the various
sections of the Act, and between various sections of the State Act and
the related Federal acts, In section 3 on Benefit Formula, the com-
mentary includes background information on benefit formulas in general; N
in that section and in section 4 on Conditions for Receipt of Benefits, |
the reasons for omitting certain provisions included in some State

laws are explained, . o

It is hoped that this comprehensive commentary will be used for the
training in the essentials of legislation in this field of new person=-
nel in the State employment security agencies, of the regional and -
headquarters staff of the Bureau of Employment Security, and of other
interested persons in various Federal agencies.
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The changes between the October 1948 edition and this issue of the
Manual reflect responses to “he Bureau's request for comments on the
preliminary edition and problems arising in the 1949 and 1950 State
legislative sessions. This issue incorporates changes suggested at
special meetings of the Bureau's regional staff in the Fall of 1948,
and by State administrators, Labor Department attormeys, and Bureau
staff members. :

. The major differences between this edition and the preliminary editio
includes (1) changes in terminology and administrative set-up to
reflect the transfer of the Bureau of Employment Security to the 1

'Department of Labor; (2) revision of section 2(k)(6) and 2(q) to reflect
changes in the definitions of excluded employment and exclusions from
wages in section 1607(b) and (c) of the Internal Revenue Code made by
‘the Social Security Act Amendments of 19503 (3) revision of section 11
to reflect changes in the Wagner-Peyser Act made by P.Ls 775 (8lst
Congress); (4) the shift from section 2(q)(3) to section 8(c) of the
provision which would result in the automatic extension of the $3,000
1imit 1if Congress should broaden the Federal tax base; (5) the shift
from section 2(r) to section 4(a) of the provision that no waiting wesk
need be served at the beginning of a benefit year if it would inter-
rupt payments for continuous weeks of unemploymentj (6) inclusion of
an administrative disqualification for fraud; (7) expansion of the
commentary for purposes of clarification, to avoid reference to other
documents, and to include draft language for some provisions which
States have found useful but which the Bureau is not now including in
the text as recommendations for general adoption; (8) liberalization
of the benefit formilas 11lustrated in the commentary on section 3 by
increasing the maximum weekly benefit amount to $30 for a claimant
without dependents and to as much as $45 for a claimant with the
maximum number of compensable dependents; (9) revision of formula C,
which was originally drafted to reflect Federal proposiils current in
1948, in the pattern of formulas proposed in Federal legislation in
1950; and (10) expansion of the discussion of the transition provisions
required when some or all of the benefit formula is amended. o
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A BILL RELATING TO EMPLOYMENT SECURITY
INCLUDING
PROVISIONS FOR UNEMPLOYMENT INSURANCE AND EMPLOYMENT SERVICE

Declaration of State Public Policy

As a guide to the 'interpr;‘atation and application of this Act,

the public polioy of this State is declared to be as followss Economic
insecurity due to unemployment is a serious menace to the health,

morals, and welfare of the people of this State. Unemployment is there-
fore a subject of general interest and concern which reqnirea appropriate
action by the legislature to prevent its spread and to lighten its burden
whicn now so often falls with crushing force upon the unemployed worker
and his family, The achievement of social security requires protection
agninet this greatest hazard of our economic life, This objecti've can

be furthered by operating free public employment offices in affiliation
with a nation-wide system of public employment services; by devising
appropriate methods for reducing the volunie of unemployment 3 and by the
ayetemtic accumulation of funds during perioda of employment from which
benefits may be paid for periods of unemployment, thus maintaining pur-
chasing power, promoting the mobility and the‘ use of the highest eld.lle
of unemployed morkere, and limiting the serious soclal consequences of
unemployment, - The legielature , therefore, declares that in its con-
sidered judgment, the public good and the general welfare of the citigens -
oi‘ this State require the enactment of this measure, under the police
' power of the State, for the establishment and maintenance of free public
employment offices and for the compulsory setting aside of reserves to

be used for the benefit of unemployed personse



Section 1 ,
SHORT TITLE AND RULE OF STATUTORY CONSTRUCTION
SEC. 1. This Act shall be knomn and may be cited as the (State)

Employment Security Act. This Act shall be %I.iberally construed té accom=~
plish its purposes te promote employment sec;_nr,:_lty‘by increasing opportuni-
lt.ies for placement through the maintenance of & system of public employment
offices and to provide through the accumlatiou of reserves for the payment
of compensation to individuala with respect to their unemployment..

The legislature hereby declares its intention to provide for c‘ar:"y-

ing out the pizrpqscs of this Act in cooperation with the appropriate agen-
cies of other ‘Statfée‘and‘or the Federal Govermqnt; ,as part of a nation~
wide emplbyﬁent security program; and particularly to provide for‘ meeting
the requirements of title III of the Federal Social Security Act, the
requirements of section 1602 and secf.ion 1603 of the Federal Unemployment
Tax Aét (Chapter 9, subchapter C of Internal Revenue Code), and the Act of
Congress approved June 6, 1933,. entitled "An Act to provide for the estab=-
lishment of a national employment syatém and for coop‘erat.:lon with the
States in the promot.ion of such system, #nd for other purpoadg“ (herein-
after ;::I.t"éd a8 tho Wagner-Peyser Act), and title IV of the Act of congreeg

approved June 22, 1944, each as amended, in order to secure for this State

and the citizens thereof the grants and privileges avnuabh thereunder.
All doubts as to the proper construction of any provision of this Lét shall
be resolved in favor of conformity with aui_:h requirements,

La¥



Section 2
‘ . DEFINITIONS

SEC; 2. As used in this Act, unless ihe context cleariy
requires otherwise-- |

(a) ®™American vessel" means ahy vessel documented br numbered
pnder the laws of the United States} and any vessel which is neitner
documented or numbered under the laws of tﬁe United Statzs nor docu-
mented under the laws of any foreign couhtry, if its crew performs
service solely for one or more citizens or residents of the United
State§ or corporations organized.unAer the laws of the United States
or of any State. |

(First definition) ,

(b) "Base period" 1/ means the first four of the last five
complgted calen@ar quarters immediately preceding the»first day of an
indiiidual's benefit year. |

(Second definition)

(b) “Base period“ l/ means (1) the preceding calendar year
for benefit years beginning in May, June, or‘Juiy; (2) the four consecu-
tive calendar quarters ended on the preceding March 31 for benefit years
beginqing in August, September, or Ocﬁober; (3) the four consecutive
calendar quarters ended én the preceding June 30 fér benefit years
beginning in November, December, or January; and (4) the four congecu-
tive calehdar quarters ended on the preéeding Sep tember 30 for benefit

~ years beginning in February, Mérch, or April.

1/ Whenever the definition of base period or benefit year is amended,

= it is essential that the effective date of the new provision be
specified in the law., It may also be necessary to include
transition provisions. See Commentary, page C - 51e

4
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Section 2(c)
(¢c) "Benefits" means the money payments payable to an
individual, as provided in ﬁhis Act, with respect to his unemployment.
' (d) ™Benefit year" l/ means the one-year period beginning | ~
with the day as of which an insured worker first files a request. for

.

determination of his ing#fed status, and thereafter the one-year
period beginning with ﬁéz?day as of which he next files such request
after the end of his légtlpreceding benefit year. The filing of a
notice of unemployment shall be deemed a request for determination
of insured spatu; if a current benefit year has not previouély been
established.
(e) "Calendar quarter™ means the period of three consecutive
calendar months ending on March 31, June X0, Sobtember 30, or December 31.
(f) "Claimaht" means an individual who has fiied a rejuest for
a determination of insured status, a notice of unemployment, a certifica-
éion for waiting-week credit, or a claim for benefits,

(g) "Commissioner" means the head of the (State) Department :of

(h) "Contributions" means the money payments required by this
Act to«beamada dnto the fund by an employer on accoﬁnt of having

individuals performing service for him. ' !

L/ Whenever the definition of base period or benefit year is amended,
it is essential that the effective date of the new provision be
specified in the law. It may also be neceasary to include transition
provisions. See Commentary, page C - 5l. :
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Section 2(1)
(First definition)
(1) *Employer® meanss
(1) Any employing unit which for some portion of a day within the
_current calendar yeaé‘has or had in employment one or more individuals; and
(2) Fak the effective period of 1tsve1qcﬁion pursuant to section 7,
any employing unit which has elected to become subject to this Act.
(Second definition)
(1) "Employer" means:
(1) Any employing unit which in any calendar quarter in either the
~ current or preceding calendar year paid}for gervice in employment wages of

$ or more: Provided,l/ however, That for purposes of this subsecu.~"

eﬁployment shall include service which would constitute employment but for.

the fact that such service is deemed to be performed entirely within another

State pursuant to an election under an arrangemgnt entered into (in accord-

ance with section 15(c)(1)) by the commissioner and an agency charged with

the administration of any other State or Federal employment. security law;
(2) Any employing unit (whether or not an employing unit at the

time of acquisition) which acquired the organization, trade, or business,

or substantially all the assets thereof, of another employing unit which

at the time of such acquisition was'an employer subject to this Act; or

which acquired a part of the organization, trade, or business of another

employing unit which at the time of such acquisition was an employer -

1/ If the amount used in determining liability is low enough, para-
= graphs (3), (4), and (6) and the provisos in paragraphs (1) and (2)
are not needed. : ‘ . o
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Section 2(i)(2) (Second definition)
subje%t to this Act: Provided, 1/ That such other employing unit would
have bzen an employer under section 2(1)(1) 1f such part had constituted
its entire organizauon, trade, or business;

( 3);/ Any employing unit which acquired the organization, trade,
or Qusiness, vbr”substan\tially all the assets thereof, of another employ-
ing unit if such employing unit subsequent to such acquisition, an.d such
acquired dnit prior to such acquiaition,‘both within the same calendar
quarter, together paid for service in employment wages totaling §_
or more; | .

(4)L/ Any employing unit which, together with one or more other
e_mploying units, is owned or controlled (by legally ehforceabxle means o
otherwise) directly or indirectly by the same interests, or which owmns
or controls (by 1ogally enforceable means or otherwise) one or more other l
employing unite, and which, if treated as a single unit with auch oi.her
employing units or interests, or both, would be an emplpyor under sec-
tion 2(1)(1);. | |

(5) Any employing unit not an employer by reason of any other
paragraph of this subsection, for which withi:i either the current or
preceding calendar year service in employment is or was performed with
respect to which such employing unit is liable for any Federal tax
agaiﬁst which credit may be taken for contributions recmired_ to be ‘pd.'d-
into a State unemployment fund; |

l/ If the amount used in determining liability is low enough, para-
graphs (3), (4), and (6) and the provisos in paragraphs (1) and (2)
are not needed.

6



Section 2(1)(6) (Secbnd definition)

(6)1/ Any employing unit which, having become an employer under
paragraph (1), (2), (3), (4), or (5) of section 2(1), has not, under sec-
tion 7(d) ceased to be,anﬂemployer subject to this vAct; and

(7) For the effective period of its election pursuant to section
7(e), any employing unit which has eiected to become subject to thiav Act.

A( Third deﬁnition)

(1) "Employer" means:

(1) Any employing unit which for some portion of a day in each
of ___ different calendar weeks, whether or not such weeks were conaécu-
tive, within either the current or the preceding calendar yeaf (and for
the p;xrp'ose of this definition if any week inclﬁdes. both December >. and
January 1, the days of that week up to January 1 shall be deemed ome calen-
dar week and the days beginning January 1 another such week), had in employ-
ment, ___ 2/ or more individuals (irrespective of whether the same indivi-

duals were in employment in each such day)s Provided,3/ however, That for

purposes of this subsection employment shall include service which would
constitute employment but for the fact that such service is deemed to be.
performed entirely within another State pursuant to an election under an
arrangement entered into (in accordance with section 15(c)(1)) by the

commi ssioner and an agency charged with the administration of any other

1/ If the amount used in determining liability is low enough, para-

= graphs (3), (4), and (6) and the provisos in paragraphs (1) and (2)
are not needed. ' ‘

2/ If the figure inserted is more than one, it will be necessary to

= insert after "day® in the first line the phrase, "but not necessarily
simul taneously.” ,

g_/ If the number of workers and of weeks used in determining 1liability 1is
low enough, paragraphs (3), (4), and (6) and the provisos in para-
graphs (1) and (2) are not needed. S
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Section 2(1)(1) (Third definition)
"save or Federal employment securi’oy law;

(2)1/ (Same provision as in second definition);

(3)1/ Any emplcying unit which acquired the orga.nizat.ion, trade,
of business, or substantially all the assets thereof, of ‘another employing
unit if the employment record of such employing unit enbeeqﬁent to such
acquisition, together with the employxhent. record of the acquii‘ed unit
prior‘ to such acquisition, both within the same calendar year, would be
sufficient to make an employing unit an anpioyer subject to this Act
.undér‘ section 2(1)(1); & |

. (4)1/ (Same provision as in second definition);

(5) (Same provision as in second definition); |

-(6)1/ (Same provision as in second definition); and

(7) (Same prévision as in second definition ). |

(3)(1) "Employing unit" means any individual or type of organi-
zation including the State government, any of its political subdivisions
or instmmentalities, any partnership, association, trust, estate, Joint-
stock company, insurance company, or corporation, whether domestic or
foreign, or the receiver, trustee in bankruptcy, trustee, or successor of
any of the foregoing, or the legal representative of a deceased yérson,
which has, or Subsequent to January 1, 1936, had one or more individuals
performing service for it within this State.

(2) A1l individuals performing service ﬁthin this State for any
employing unit which maintains two or more separate establishments within
thvis.St.avt.e shall be deemed to be .perfom'ing service for a ai‘nalb employing

1/ If the number of workers and of weeks used in determining lisbility is
low enough, paragraphs (3), (4), and (6) and the provisos in para-
graphs (1) and (2) are not needed.

8



Section 2(j)(2)
uﬁit for all the purposes of this Act.

(3)1/ Wnenever an employing unit contracts with any other employ-
ing unit for any work which is part of the usual trade, occupation, pro-
fession, or business of the former employing unit, each individual who per-
forms service in employment under such contract shall, for the purpose of
det;emining whether the former employing unit ip an employer .by reason of
section 2(1), be deemed to be performing such aervicé in euéioymnt for
the fomer employing unit: Provided, That if the latter employing unit 18
not. an qnployer by reason of section 2(1), each such individual shall be
deemed to be performing such service in employment for the former employ-
ing \mit for all the purposes of this Act. |

(4) Each individual engaged to perform or to assist in performing
t.he work of any pérson in the service of an employing unit shall be deemed
to be engaged by snch employing unit for all the purposes of this Act, whe- |
ther such 1ndividual was engaged or paid directly by such employing \mit or
by such person, provided the employir_xg unit had actual or constructive
" knowledge of the work. | | | | e

(x)(1) "Employment" meanai

(A) any service porfomed prior to ___»2/ which was employment.
as defined in this subsection prior to such date and, subject to the othor
provisions of: this subsection, service performed after __/ by an indi-
vidual for wages or by an officer of a corporation, 1nc1uding service in

interstate commerce;

1/ This provision should not be included if the first definition of
employer for coverage of one or more is adopted.

2/ Insert the effective date of the amendment.
Insert the day before the effective date of the mendment.

9



Section 2(k)(1)(B)

(B) service performed after __ 1/ by an individual for this
State or any political aubdiviaion'thereof, or Lny‘instrumentaliQy of any
one or more of the foregoing whicﬂziq wholly owned by this State or by
one or more of its political subdivisions 3 |

(C) :notwithstanding section 2(k)(2), all service performed after -
_____l/ by an officer or member of the crew of an American vessel on or in
connection with such véasel, if the operating office, from which the oper-
ations of such vessel operating on navigabie waters within, or within and
without, the United States are ordinarily and reguinrly supervised, minaged,
directed and controlled, is within this State; and |

(D) notwithstanding any other provisions of this subsection,
service with;rQSpect to which a tax is required to be paid under any Fed-
eral law imposing a tax against which credit may be taken for contribu-
tions required to be paid into a State unemployment fund.

(2) The term "employment"shall include an individual's entire
service, performed within, or both within and without, this State if the
service is localized in this State. Service shall be deemed to be localf‘
ized within a State if-- | |

(A) the service is performed entirely *ithin such StatQ; or

(B) the service is performed both ﬂithin:and without such State
but the service performed without such State isbinciaental to the indivi- -
dual's service within the State; for ermple, is temporary or tré.nsitory |
in nature or consists of isolated transactions. |

(3) The term “employment" shall include an individual's entire

1/ Insert the effective date of the amendment.

10
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Section 2(k)(3)
service, performed within, or both within and without, this State if the
service 1s not locallzed in any St.atc but some of the service 1s performed
in this Stat.e and

(A) the individual's base of operations is in this State; or

(B) if there is no base of operations, then the place from which
such aéfvice is directed or controlled is in this State; or

(C)  the individual's base of operations or place from which such
service is directed or controlled is not in any State in which some part
of the service is performed, but the individual's residence is :Lnl this
State. _ .

(4) Service covered by an election pursuant to'section' 7, aad
service covered by an election duly approved by the commissioner in
accordance with an arrangement pnrsuant to section ls(c) shall be deemed
' to be employment during the effective period,of the election.

-(5) Service performed by ar. individual shall be deemed to be
employment subject to this Act irrespective of whether the’ canmon-law
relationship of master and servant exists, unless and until it is shom
to the satisfaction of the commissioner that-- |

(A) such individual has been and will continue to be freo from
control and direction in connection with the performance of such service,
both under his o_ontract; for the performance of service and in facts and

(B) such service is performed either oixtqide the usual course
of the bnsihees for which the service is -perfomed or is perfomé_d out-
side of all the places of bﬁsines of“the enterprise for which the service

is performed; and
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Section 2(k)(5)(C)

(C) such individual is customarily engaged in an independently
established trade, occupation, profession, or business of the same nature
as that involved in the aervicé performed.

(6) The term "employment" shall not include--

(A) service performed in the employ of an individual owner or
tenant bperating a farm, in connection with the cultivation of the soil,
the_ harvesting of oi'opa, or the raising, feeding, or man#gement of live-
stock, bees, or poultry, or in connection with the préceasing, ,packing,
or marketing of the produce of such farm as an incident to ordinary farm-
ing operations: '
| 'Provided,1/ That such individual operator of a farm has not paid
in any calendar quarter in either the current or the preceding calendar
year for such aervice wages of at least $

| {Alternative pmviso)

Provided,2/ That such individual operator of a farm did not
' employ in such service ____ or more persons in _____ different calendar
- weeks in the current or preceding calenday yeaé, whethef or not 'such _
weeks were consecutive and whether or not the sane individu&la per-

" formed such service in each such week;

(B) domestic service in a private home:

1/ Tis proviso would be used if the pay roll is used s & measurs of
the size of farming operationsa.

2/ This proviso would be used if the mumber of workers and weeks of

employment is used as a measure of the size of farming operations.

=



Section 2(k)(6)(B) .

Provided,1/ That the wages paid to the individual or indivi-
duals.engaged in such service in such home did not exceed 3;___~ in
anyvcalendar quarter in either the current or the preceding célendar
year; | |

(Alternative proviso)

Provided,2/ That ___ or more individuals were not engaged in
sich service in such home in each of ___ different calendar wecks in
tl.e current or preceding calendar yeaf, whether or not such weeks were
consecutive and whether or.not the same individuals performed such |
service in such home in each such week;

(C) service not in the course of the employing unit's trade
or business performed after ___ 2/ in any calendar quarter by an
individual, unless the cash remuneration paid for such service is $50
6r more ard such service is bérformed by an individual who is regularly
employed by such employing unit to perform such service. For the pur-
poses of this paragraph, an individual shall be deemed to be regularly
employed to perform service no>t in thé course of an employing unit's
trade or business during a calendar qﬁarter only if (i) on each of
some twenty-four days during such quarte; such individual performs
such service for some portion of the day, or (ii) sucﬁ individual
was regularly employed (as determined under gl#use (1)) vy such employ-
ing unit in the performance of such service during the preceding

calendar quarter.,

1/ This proviso would be used if the pay roll is used as a measure of
~ the size of the domestic establishment.

2/ This proviso would be used if the number of workers and weeks of
employment is used as a measure of the extent of the domestic
emploim o,

3/ Insert the effective day of amendment.
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Section 2(k)(6)(D)

(D) service performed by an irdividual in any calendar
quarter after _____l/ in the employ of any orgénizatton exempt from
‘income tax under secti&n 101 of the Federal Internal Revenue Code, if
(1) the remuneration for such service is less than $50; or (ii) such
service is in connection with the_collection of dues or oremiums for a
fraternal beneficlary society, crder, or association, and is perfofmed
away from the home c¢ffice, cr is ritualistic service in cénnection with
any such society,vorder; or asscciaticn; or (iii) such service is per-
formed by a student who is enrolled, and is regularly attending classes,
at a school, college, or university; or (iv) such servicé is perfcrmed
by a duly ordained, commissioned, or licensed ministef of religion in
the exercise of his ministry, or by a member of a religious order in
the exercise of duties required by such order;

(E) notwithstanding section 2(k)(2), service performed by an
officer cr member cf the crew cf.an hnerican vessel on or in conec- -
tion with such vessel, if the operating office, frcm which the opera-
tions of such vessel cperating on navigablebwaters within, or within
‘xand without, the United States are crdinarily and regularly supervised,
managed, directed and controlled, is withcut this State; |

(F) service performed on or in connection with a véSsel not an
American vessel by an individual if he performed service on and in
connection with suchAvosse] when outside the Un*ted States;

(G) service verformed by an irdividual in (or as an officer or

hember of the crew of a vessel whilc it is engaged in) the catching,

———— - —— - — o ——— . e - o o

l/ Insert effective date of amendment.
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. ' Section 2(k)(6)(G)

} V

vaking, harves.ing, cultivatirg, cr farming of any kind of fish,
shell fish, crustacea, sponges, seaweeds, 6r other aquatic forms of
animal and vegetable life (including service performed by any such
" individual as an crdinary incident t§ any such activity), except
(i) service perforhed in connection with the catching or takiné of
salmon or halibut, fér commercial purposes, and (ii) service performed
on or in connection with a vqssel of more than ten net toﬁs (deter-
ﬁined ‘n the manner provided for determining the register tonnage of
rerchant vessels under the laws df the United States);

(H) service performed by an individual in the employ of his
- son, daughter, or spouse, and service performed by a child under the
age of twenty-one in the employ cf his father cr mother;

(I) service performed in the employ of the United States
Government or an instrumentality of the United States exempt under
the Constitution of théiUnited States from the contributions
imposed by this‘Act, except that tc the extent that the Congress of
‘the United States shall permit States to reﬁuire ahy instrumentalitiés
of the United States tc make payments intc an unemplcyment fund under
: a State emplq&ment security iaw, all of the pfovisioné of this Act
shall apply to such instrumentalities, and to service performed for
such instrumentalities, in the same manner, to the same extent, and
on the same.terms as to all other employers, employing units, indivi-
duals,>and service‘ Prov1ded That if this State shall not be certi-
fied fer any year by the Secretary of Labor under section 1603(0) of
the Federal Unanployment Tax Act, the payments required of such instru-

rentalities with respect'to.such year shall be refunced oy the
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Section 2(k)(6)(I)
commissioner from the fund in the sa;ne manner and within the same
period as is provided in section 9(d) with réspect' to contributions
erroneously collected; | .

(J) service performed in the employ of this State‘ or any of .
its political subdivisions by an elected official or an official
compensaied on a.fee basis;

(K) service performed on an unemployment work-relief project
undertaken by this State or any subdivisicn thereof;

(L) service performed in the employ of any other State, or
any poli{;ical subdivisicn thereof, or any instrumentality of ahy_ one
or mére of the fo;‘egoing wﬁich is wholly owned by one or more such
St;ates or political subdivisions; and any service performed in thé
employ of any instrumentality‘ of one or more otker States or their
political subdivisions to the extent ihat the instrumehtality is,
with respect to such service, exempt under the Constitution of the
United States from' the tax imposed by section 1600 of the Federal
Unemployment Tax Act; _

(i) service with respeef to which unemployment insurance is
payable under an unemplpyment insurance program established by aw
aét of Congress;

(N) service peiformed in the employ of a foreign government
(including service as a consular or other officer or employee or a
‘nondiplomatic rep,resentétive) ;

(0) service performed in the employ of an instrumentality
wholly dined by a foreign government if (1) the service is of a -

character similar to that perfcrmed im foreign countries by employees
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Section 2(k)(6)(0) '

of the United States Government or of an instrnmeﬁtality thereof, and
(ii) the commissioner finds that the United States Secretary of State
has certified to the United Staces‘SeCretary of the Treasury that the
foreign govermnment, with respect to whdse 1hstrumentalitykexemption is
claimed, grants an eQuiyalent exempiion with respect to similar service
performed in the-foreign country by emplcyees of the United States
Government and of instrumentalities thereof} |

(P) aerviée performed in thé-empioy of an international
organizﬁticnj | » | .
| (Q) se?vicé‘covared by an electioq duly approved by the
agency chargedAwith tﬁe administration of any other State bf Federal
employment security law, in accordance with an arrangement pursuant
to séctidn 15(c) during the effective period of s;éhvelection,,except 1/
‘as provided in section 2(1)(1). B |

(7) If the service performed during one-half or more of any
pay period by an individual for an employing unit constitutes employ-
ment, all the service of such individual for sucﬁ period stall be
deemed to be employment; Sut if thé‘service performed during more
‘“han one=half of\any such pay overiod by an individual fer an
enploying unit does not censtitute employment, then none of the
servicé of such individual for such periced shali be deemed to be
employment.. As used in this paragraph the term "pay period" means a
period (of not more than thirty-one ccnsecutive days) for which a
payment for service is ordinarily made to the individual by the

emplcying unit. This paragraph shall nct be applicable with resvect

l/ The excepticn is notu needed with the first definition of employer.
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Section 2(k)(7)
to service performed in a pay period by an individual for an employing
unit, when any of such service is excluded because it is subject to an
unempléyment insurance program established by én‘act of Congress.

(1) "Employment office" means a free public employment cffice
or oranch thereof operated by this cr any other State as a part of a
State-controlled system of public empibyment 6ffices or‘by a Federal
agaicy or any agency of a foreign government charged with the admini-
stration of an unemployment insurance program or of free public
employment offices.

(m) "Fund" means the unemployment fund established by this Act.

(n) "Insured work" means employment for employers.

(o) "Insured worker" means an individual who, with respect to
a base period, meets the wage and employment reéuirement q: section
3(6).1/ |
‘ (p) n"State" includes the States of the United States of
America, Alaska, Hawaii, and the District of Cbiumbia.

(g)(1) "Wages" means all remuneration for service froﬁ what-
ever source, including commissions and bonuses and the cash value of all
remuneration in any medium other than cash. Gratuities customarily -
received by an individual in thé course of hisvsérvice fram pérsoné
other th#n his employing unit shall ve treated as wages recelived from

his employing unit. After 2/ back pay awarded under any statute

l/ Instead of using the words "meets the wage and employment require- |
ment of section 3(b)," the State may insert the wage or employment
requirements which qualify a worker for benefits. o

2/ Insert the date as of which the amendment which includes back-pay

awards in the definition of wages becomes effective. : .
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Section 2(q)(1)

of ithis State or of the United States shall be treated as wages. The
reasonable cash value of remuneration in any medim other’than cash,
and the reascnable amount of gratuif.ies » shall be e‘stimated and deter-
mined in accordance with rules prescﬁ.bed by the commissioner. For
the purpose of a determination of insured status only, béck-pay
awards after _1_/ shall be allocated to the quarters with respect |
to which they were paid. If the remuneration of an individual is not:
based upon a fixed period or duration of time or if his wages are paid
at irregular intervals or in such manner as not to extend regularly
over the period of emplojrment, for the purpose of a determination of
jnsured status only, the wages shall be allocated to weeks or quarters
in accordance wi t.h regulations prescribed by the conunissioner. ‘Such
regulations shall, so far as possible, produce results reasonably‘
similar to those wh:.ch would prevail if the individual were paid his
wages at regular intervals.

(2) Notwithstandmg the provisions of section 2(q)(1), the
term wages shall not includes _ v

(A) The amount of any payment made aftef ____ 2/ (including
any amount paid by an employing unit for insurance or annuities, or
into .a; fund, to providé for any such payment), to, or on behalf of,
‘an individqual or any of his dependents nnder‘a plan or system estab-
lished by ah employing unit which makes provision generally for

individuals performing ser\_rice fpr it (or for such individuals

1/ Insert the date as of which the amendment which includes back=pay
awards in the definition of wages becomes effective.
2/ Insert the effective date of this provision. '
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éection 2(q)(2)(4a)
generaily and their dependents) or for a class or classes of such
individuals (or for a class or classes of such individuals and their
dependents), on account of (i) retirement, or (ii) sickness or accident
disability, or (iii) medical or hospitalization expensee in connection
with sickness or accident disability, or (iv) death;

(B) The amount of any payment made after ____ 1/ by an employ-
ing unit to an ihdividual performing service for it (including any
amount paid by an employing unit for'insurance or annuities, or into a
fund, to provide for any such payment) on account of‘retirement;

| () jhe amount of any payment on account of sickness or accident
dipabiliiy, or medical or hospitalizgtion expensés in connection with’
sickness or accident disability, made éfter - ;/ by an employing
unit to, or on gehalf of, an individual performing services for it
after the expiration of six calendar months following the last calendar
month in which the individual performed services fof such emplo&ing
unit; ,1 .

(D) The amount of any payment made after 1/ by an employ-

. ing unit to, or on behalf of, an individual performing services for it

or his beneficiary (i) from or tb‘a trust exempt from tax under sec-
tion 165(&) of the Federal Internal Revenue Code at the time’ of such
payment unless such payment is made to an 1nd1v1dua1 performing services’
for the trust as remuneration for such services and ‘not as a beneficiary

of the tfusf, or (ii) under or to an annuity plah which, at the time’ of

1/ Insert the effective date of this provision. g
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Section 2(q)(2)(D)
such payments, meets the requirements of section 165(a)(3), kL), (5),
and (6) of the Federal Internal Revenue Code;

(E) The amount of any paymen£ made by an employing unit (without
deduction from the remuneration of the individual in its employ) of the
tax imposed upon an individual in its employ under section 1400 §f the
Federal Internal Revenue Code with respect to service performed after

1/3 or

(F) Remuneration paid after _____ 1/ in any medium other than
cash to an individual for gservice not in the coursé of the employing
unit 's trade or business; . |

(G) The amount of any peyment (other than vacation or sick pay)
made after ____ 1/ to an individual after the month in which he |
attains the age of sixty-five, if he did not perform services for the
employing unit in the period for which sﬁch payment is made;

(H) Dismissal payments before __ l/ which the employing
unit is not legally required to make.

‘(r)g/ "Waiting week" means the first week of unemployment,
occurring inra benefit year or within the __ 2/ day period immedi-
ately‘greceding such year, in which the worker haé complied wifh'all
the requirements of section 4 .

(s) "Week" means such period of seven_consecutive days as the ‘

commissioner may be regulation presc}ibe.

1/ Insert the effective date of this provision. ‘

2/ This definition should be omitted if a State law does not require a
waiting period.

2/ The number of days which should be specified in this sentence will
depend upon the definitions of "week" used by the State; see page
C - 22, ‘ '

’
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Section 2(t)
(t) "Week of unemployment" with respect to an individual
means any week during which he perfbnns less than full-time wofk for
any;employing unit if the wages payable to him with réspéct to such

week are less than his ﬁeekly‘benefit amount,
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BENEFIT FORMULA 1/

(Benefit, formula As weighted high~quarter schedule
' " with dependents' allowances)

- SEC. 3(a) Weekly benefit amount.--Except as provided in section
3(13),gi an insured worker's basic weekly benefit amount shall be the am&unt,
in colum B of the table in this subsection [Eable 172/ on the line om
which, in column A, tﬁere appears his total wages paid for insured work
in that quarter of his base period in which such total wages were high-
est; and his augmented benefit anount if he has dependents shall be the
amount on the same line in the column (C, D, or E) which shows fhe
pumber of his dependentss pi-ovideé, That the number of dependents shall
te determined as of the day with respect to which he first files a |
requéat for a determination of inaured status in any benefit year, andl
shall be fixed for the duration of such benefit year, and provided
~ further, That for the duration c¢f such benefit year no'dependent who

has been included in the determination shall bé included as a dependent

in any determination which is made on behalf of another insured worker. ‘ .

}_/ Whenever new provisions on weekly benefit amount, maximum annual

benefits, qualifying wages, benefits for a week of unemployment;
base period, or benefit year are enacted, it is essential that the
effective dates of the new provisions be specified in' the law, In
States using uniform benefit years, a date may be inserted at the
beginning of each subsection which is amended, In States using .
individual benefit years it is essential also to include transition
provisions, See Commentary, page C = 9. "

y Reference to tables by number would not be neceasary in any State
law; the references are included here because five different
formulas are presented. : '
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Section 3(a) (Benefit formula A)
Table 1 |

Weekly benefit amount, weighted schedule of high-quarter wages
with schedule of augmented benefits for claimant with one,
two, and three or more dependents, and qualifying wages
computed as one and one~half times high-quarter wages

T Hgh- Baalc  Augmented weekly beneflt amount MinTmum
quartar weakly 1 depend~ 4 depend= 3 or wore qualifyling
wages benafltl ent ~ enls  dependentn  wagos
(Column A) (Column B) (Column C) (Column D) (Column E) (Column F)

For table with illustrative figures,
gee Commentary, page C - 37.

(b) Qualifying wages.--To qualify as an insured worker an

individual must have been paid wages for insured work in his base period
totaling not less than the amount in ‘colunm F of the table in section 3(a) - |
on the line on which, in column ’B, there appears his basic weekly benefit
amount, and such wages must have been paid in at least two calendar |
quarters of his base periods Provided, That if any individual vduring his
base period has not besn paid such an amount but has been paid wages
totaling not less than the amount appearing in column F on the line
immediately above, he can qualify as an insured worker and his basic
weekly benefit amount aha.l'l be the amount appearing in column B on such

line,

(c) Maximum potential benéfits.--'l’he maximum potential benefits
of any ynsured worker in a benefit year shall be the amount in the column
(8, C, D, or E) of the table in this subsection /Table 27 which shows
the number of his dependents, on the line on which,‘ in column A, there

appears his basic weekly benefit amount.
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Section 3(c) (Benefit formula A)
Table 2
Maximum potential benefits in a benefit year, weighted schedule

with dependents' allowances, by number of dependents and
- basic weekly benefit amount

Basic —Vaximum potential benefits for claimant with
weekly No depend- 1 depend- 2 depend- 3 or more
benefit ents ent ents dependents

(Column A) (Column B) (Column C) (Colunmn D) -~ (Column E)

For table with -illustrative figures, based on 26 weeks
uniform duration, see Commentary, page C = 39,

(Alternative provisions maximum potential
benefits varying with base=period wages)

(c) Maximum potential benefits.=-The maximum potential benefits

of any insured worker in & benefit year shall be the amount equal to
one=half of his wages for 1naured> wark paid during his base period, but
not less than 15 times his augmented woekly benefit amount or his basic
weekly benefit amount if he has no dependents, _and not ’more than 26 tiﬁea'
lﬁ.s augmented weekly benefit amount or his basic weekly benefit amount
if he has no dependentss Provided, That if such total amount of bemefits
is not a multiple of his augmented weekly benefit amount or of his basic
benefit amount if he has no dependents it shall be computed to the next

higher multiple of such amount,

(d) : Benefit for a week of unemployment.=-Any insured worker who
is 'unempldyed in any week as defined in -section 2(t) and who meets the
conditions of eligibﬂity. for benefits of section 4 shall be paid 'with.
respect to such week an amount equal to his augmented weekly benefit

amount or his basic weekly benefit amount if he has no dependents less

\
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Section 3(d) (Benefit formula A)
that part of the wages (if any) payable to him with respect to such
week which is in excess of $5. Such benefit, if not a multiple of §1,
shall be computed to the next higher multiple of §l.v

(e) Definition of dependent.=="Dependent" means a claimant's

unmarried child (including stepchild and adoptec child, whether or not
legally adopted) who is under 18 years of age and is living with him or
receiving regular support from him; his wife who is living with him or
receiving regular support fram him and who is not regularly engaged in
rendering service for remuneration or in any occupation for profit; a
claimant's husband, child (including stepchild and adopted child,
whether or not legally adopted),}pareht, stepparent and parent~in;law
who is wholly or mainly supported by such claimant; and any other person
who is living with and wholly supported by the claimant.

(Benefit formula Bs a uniform fraction of high-quarter
wages with dependents' allowances additional)

(a) lbekiy behefitjamount.-—Except as provided in section 3(b),

an insured workerts basic weekly benefit amount shall be one twenty-
fourth of his total wages for insured work paid during th#t quarter of |
his base period in which such total wages were highest, but not more
than $__ _ nor less’ than § and if-not-a‘mnltipie of $1 shall be
computed to the next higher multiple df;$1. His augmented weekly beife~"
fit amount shall be his basic weekly benefit amount plus the dependents'
allowances in the column (C, D, or E) of the table in this subsection |
[table 37 which shows the number of his dependents on the line on which,
in column B, there appears his basic»weékly benefit amouhtt- Provided,
That the number of dependents shall be determined as of the day with
respect to which he first files a request for a determination of insured
| 26



Section 3(a) (Benefit formula B)
status in any benefit year, and shall @e fixed for the duration of such

benefit year, and provided further, Thqt for the duration of -such benefit

~ year no dependent who haé been included in the determinatloﬁ shall be
included as a dependent in any determination which is made on behalf of
another insured worker.

Table 3

Basic weekly benefit amount figured as one twenty-fourtn of high--
quarter wages with schedule of dependents' allowances for
claimant with one, two, and three or more dependents, .
and qualifying wages computed as one and one-half
times high—-quarter wages

M gh- Basic Dependents' allowance for Minimum
quarter ) weekly 1 depend- 2 depend= 3 or more qualifying

wages benefit ent ents dependents wages
(Column A) (Column B) (Column C) (Column D) (Column E) (Column F)

For table with illustrative figures,
see Commentary, page C - 42.

(b) Qualifying wages.--(Same as in benefit formula A.)

(c) Maximum potential benefits,~-The maximum potential basic

benefits of any insured worker in a benefit year shall be equal to
twenty—-six times his basic ieekly benefit amount, In addition he shall
be entitled to dependents' allowanées'fot each week of his unemployment
for which'beneftts are payable. | | |

(Alternative provision: maximum potential
benefits varying with base-period wages)

(c) Maximum potential benefits.--The maximum potential basic

benefits of any insured worker in a benefit year shall be the lesser of
(1) twenty-six times his basic weekly benefit amount and (2) one-half of

his wages for insured work paid during his base peribd:’ Provided, That if
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Section 3(c) (Benefit formula B)
such total amount of benefits is not a miltiple of his basic weekly
benefit aqount, it shall be computed to the next higher multiple of
that amount, In addition he shall be entitled to dependents' allow-
ances for each week of his unemployment for which benefits are payable,

(d) Benefit for a week of unemployment .-~(Same as in béneﬁt

formla A,)
(e) Definition of dependent,~-(Same as in benefit formula A,)

(Benefit formula C: a uniform fraction of high-quarter wages
with augmented benefits generally equal to 60=70 percent
of average weekly wages)

(a) Weskly benefit amount,--(Same as in benefit formla A,

referring to table 4.)
Table 4

Basic weekly benefit amount figured as one twenty-sixth of highe
quarter wages, with augmented benefits equal to 60 percent of
average high=quarter weekly wage for claimant with 1
dependent; 65 percent, with 2 dependents; and 70

_ ercent, with 3 or more dependents
gh- ~ Basic ugmented wee enefil amount Wnimum
quarter weekly depend- 2 depend- 3 or more qualifying
ent

wages benefit ents  dependents wages
~(Column A) (Column B) (Column C) (Column D) (Column E) (Column F)

For table with illustrative figures,
see Commentary, page C = 44

(b) Qualifying wages,--(Same as in benefit formula'A,)
(¢) Maximm potential benefits.—-(Same provision and alterm-

tive as in benefit formula A, referring in the first ﬁroviaion to
table 5.)
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Section 3(c¢) (Benefit formula C)
| Table 5

Maximum potential benefits in a benefit year, by basic weekly
benefit and number of dependents, augmented benefits
figured as percentage of average weekly wage in
the high quarter

Basic Maximum potential benefits for claimant with
weekly No depend- T depend~ 2 depend= 3 or more
benefit ents " ent ents dependents

(Column A) (Colunn B) (Column C) (Column D) (Column E)

To obtain figures, multiply by 26 the amounts in
columns B, C, D, and E of table 4, page C = 45.

(d) Benefit for a week of unemployment.——(Same as in benefit

formula A.)

(e) Definition of dependent.-—(Same as in benefit formula A.)

(Benefit formula.D: weighted
high-quarter schedule)

(é.) ‘Weekly benefit amount,—-Except as provided in section 3(b),

an insured worker's weekly benefit amount shall be the amount in column B
of the table in this subsection /table 6/ on the line on which, in
column A, there appears his total wages paid ‘for insured work in that
quarter of lﬁs base period j.n which such total wages were highest,
| Table 6
Weekl} bendfit t;.nount figured from weighted schedule of high-

quarter wages and qualifying wages computed as one and
one-half times high-quarter wages, and maximum

potential benefits in benefit year ;
Hgh= Weekly TnTmum WaxImum potential

quarter benefit qualifying benefits
wages ‘ amount wages (26 :;gks)
(Column A) (Column B) (Column C) (Columm D)

For table with illustrative figures,
see Commentary, page C - 47.




orction 3(b) (Benefit formula D)

(b) Qualifying wages;-nTo qualify as an insured worker &n

individual must have been paid wages for 1néured work in his base period
totaling not less than the amount in column:C of the table in section 3
(2) on the line on which, in column B, there appears his weekly benefit
amount, and such wages must have been paid in at least two quarters of
his base periods Provided, Thatiif any individual during his base
period has not been paid such an amount but has been paid wages totaling
not less than the amount appearing in column C on the line immediately
above, he can qualify as an insured worker and his weekly benefit amount
shall be the amount appearing in colwm B on such line,

(c) Maximum potential benefits.-=The maximum potential benefits

of any insured worker in a benefit year shall be the amount in column D
of the tablevin section 3(2) on the line on which, in columnlB, there
appears his weekly benefit amount,

(Alternative provision: weighted duration
categories for 15 to 26 weeks)

(¢) Maximum potential benefits.--The maximum‘potential benefits

of any insured worker in a benefit year shall be the amount equal to his
weekly benefit amount times the number at the top of the column in

paLrt C of the table in this subsection [Eable 77 in which his wages for
insured waork paid during his base period appear on the same line on

which, in part B, there appears his weekly benéfit amount.
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Section 3(c) (Benefit formula D)
Table 7

Wei.ghted high-quarter formula with duration categories, 15-26 weeks

(Part A) (Part B) . ., (Part C)
Base-perlod wages required for weeks of benelils
High= Weekly below and weekly benefit specified in Part B
quarter Dbenefit Weeks of benefits for total unemployment
wages amount 15 16 17 18 19 20 21 22 23 24 25 26

For table with illustrative figures,
see Commentary, page C = 48,

(d) Benefit for a week of unemployment.——Any insured worker who

is unemployed in any week as defined in section 2(t) and who meets the
conditions of eligibility for benefits of section 4 shall be paid with
respect to such week an amount equal to his weekly benefit amount less
that part of the wages (if any) payable to him with respect to such week
which i3 in excess of $5. Such benefits, if not a mltiple of §1, shali
be computed to the next higher miltiple of §1.

(Benefit formula Es uniform fraction
of high-quarter wages)

(a) Weekly benefit amount.—~Except as provided in section 3(b),

an insured worker's weekly benefit amount shall be one=twentieth of his
total wages for insured work paid during th;st quarter of his base peridd
in which such total wages were highest, buf. not more than 3_______, nor
less than §  , and if not a multiple of §1 shall be computed to the
neu:ﬁ Méher multiple of $l, |

(b) Qualifying wagés.-To qualify as an insured worker an
1nc11vldua1 must have been paid wages for insured work in his base périod,

4
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Section 3(b) (Benefit formula E)
totaling not less than thirty times his weekly benefit amount, and
such wages must have been paid in at least two calendar quarters of his
~ base period: Provided, That if any individual during his base period
has not been paid such an amount but had total wages equal to not less
than thirty times the weekly benefit amount whicﬁ is §1 less than his
computed weekly benefit amount,‘he can qualify as an insured worker
and his weekly benefit amount shall be such lesser amount,

(c) Maximun potential benefits.--The maximum potential benefits

bf any insured worker in a benefit year shall be the amount equal to
twenty=six times his weekly benefit amount, |

(Alternative provision: Maximum potential
benefits varying with base=period wages)

(c) Maximum potential benefits.--The maximum potential benefits

of any insured worker in a benefit year shall be the amount equal to

whichever is the leas;r of (1) twenty-six times his weekly benefit
amount and (2) one=half of his wages for insured work paid during his

' base periods Provided, That if :such total amount of benefits is not a

muitiple of his weekly bénefit amount, it shall be computed to the next

higher multiple of his weekly bénefit amount,

(d) Benefit for a week of unemployment.~—(Same as in benefit
formula D,.)
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Section 4
CONDITIONS FOR RECEIPT OF BENEFITS
SEC, 4(a) Eligibility for benefits.--An insured worker shall be

eligible for and shall receive waitingdweek credit ]/ or benefits, as
the case may be, for any week of his unemployment with respect to which
hethasvnot been determined to be disqualified under section 4(b) if such
wo}ker has, in accordance with regulations prescribed by the comissioner,
wiih respect to such weeks

(1) filed a notice of his unemployment;

(2) registered for work; and |

(3) certified for waiting-week credit or filed a claim for
benefits, as the case may be, '
No benefits are payable for a waiting week‘and no benefits are payable
for any week of unemployment occurring within the benefit year prior to
the completion of such waiting week, except that no insured worker shall
be required to serve a waiting week if the fifst week of his unempioyment
occurring within a benefit yeaf is immediately preceded by a week of
unemployment in the preceding benefit year for which benefits afe payeble.

(b) Disqualifications.--An insured worker shall not be‘disquali-

fied for waiting-week credit or benefits for any week of his unemployment
unless with respect to such week the commissioner finds thats
(1) He was not able to work or was not available for sujitable

work tbr such week; or

1/ If a State law does not require a waiting period, all references to
= walting-week credit should be omitted
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Section 4(b)(2)

(2) He left suitable wbrk voluntarily without good cause, in
which case he shall be disqualified for t.he 7uveek in which he left work
and the four weeks of continuous unemployment immediately following such
week; or

(3) He was discharged or suspended for misconduct connected
with his work, in which case he shall be disqualified for the week in
which he was discharged or suspended and for the four weeks of continuous
unemployment 1mmediateiy following such week; or

(4) He has failed without good cause either to apply for avail=
able suitable work to which he was'referred by the employment office, or
to ;ccept suitable work offered him, in which case he shall be bdiaQuali.-
fied for the week in which such failure occurred and for the four waeks
of continuous unemployment immediately following such week; or

(5) For such week or any part of such week he has received or
is seeking unemployment benefits under any other employment security
- law, but‘ii“ the appropriate agency finally determines that he is not
entitled to bénefits under such other law, this paragraph shall not
apply; or

(6) | For such week his unemployment was due to a stoppage of work
then existing because of a labor dispute at the factory, qatabliahment,‘ |
vOr other premises at which he is vqr was last employed,‘ and for purposes
of this subsection, each separate depaxjtment of the same premises which
is cohmonly conducted as a separate business in separate premises shall

be deemed to be a separate factory, establishment, or other premisess
Provided, That this paragraph shall not apply if the commissioner finds

that==
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section L(L)(6)(A)
(A) He vis not participating in or directly inte:ested in the
labor dispute which caused the stoppage of work; and

(B) He did: not belong to a grade or class of workers of which,
immediately before the commencement of the stoppage, there were members
employed at the premlses at which the stoppage occurred, any ‘of whom
wer% participating in or directly interested in the disputee.

(7) Within the 2L calendar months immediately preceding such week
he ﬁas, with intent to defraud by obtaining any bonefita not due under
this Act, made a false statement or representation of a material fact
knowing it to be false or knowihghy failed to disclose a material fact,
in which case he shall be disquolified for the week in which the com-

mi ssioner makés such determination and for not more than the weeks

immediately following such week, Provided however, That no disquall-~

fication shall be imposed if proceedings have been undertaken against
the claimant under section 1u(a).
(c) Suitable work.—(1) Notwithstanding any other provisions

of this Act, no work shall be doemed suitable and benefits shall not be
denied under any provision of this Act to any otherwise eligible indivi-
dual for refusing to accept new work under any of the following

conditionss
(1) If the position offered is vacant due directly to a strike,
lockout, or other labor dispute; ’
~ (B) If the wages, hoﬁrs, or other,conditions'offbhefwofk of fered
are substantially less favorable to the jndividual than those prevailing

for similar work in the locality;
(¢) If, as a condition of being employed, the individual would
be required to join a company union or to resign from or refrain from

.

Joining any bona fide labor organization.
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(2) In determining whether any work is.a.uitabl'e for a claimant
and in determinllng the ex:'.stence of good cause fo_r leaving or refuemg
any work, the commissionez; shall, in addition to determining the existence
of ariy of the conditions specified in section AL(c)(l),. consider the degree
of iiak to 1:~.he claimant's health, safety, and morals, hiy physical fitness
for the work » his prior training and experience, his prior earnings, the
length of his unemployment, his prospects fof obtaining work at his
highest skill, the distance of the available work from his residence,
his prospects for obtaining local work, and such other factors as would

influence a reasonabljpruclent person in the claihant's circumatances.b
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Section 5
DETERMINATIONS, NOTICES, AND PAYMENTS OF BENEFITS

I}
SEC. 5(a) Payment of benefits.--Benefits shall be paid through

public employment offices in ascordance with regulations prescribed by
the commissioner.

(b) Information to workers on benefit rights.—The commissioner

shall supply to each employer, without cost to the employer, prin;ed
statements concerning the regulations applicable to the establishment

of benefit rights and other m%terials relating to the administration of
this Act. Each employer shal. poét such printed statements and maintain
them in places readily accessible to his workers and shall supply c&pies
6f such printed statements to his workers.

(¢) Notice by employing unit.--An employing unit having knowl-

edge of any facts which may affect an individual's right to waiting-week
credit or benefits shall notify the commissioner of such facts promptly,
in accordance with regulations prescribed by the commissioner, |

(d) Determinations.—(1) Any individual may file a request for

a determination of his insured status in accordance with regulations
prescribed by the commissioners, Upon such request, or, if no such
request has been made with respect to a current benefit year, upon the
filing of a notice of unemployment, the commissioner shall promptly
determine such individual's insured status. A determination that an
individual is an insured worker shall remain in effect throughout the

benefit year for which it is made, unless modified in accordance with
sections 5(f) and (g).
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Szaction 5(d)(2)

(2) Vhen an insured worker files a notice of unemployment, the
commissioner shall determine promptly whether such worker is disqualified
‘under ény‘of the provisions of section 4(b) except paragraph (1) by
reason of any facts which existed on the date such notice was filed.p

| \(3) Thereafter, (A) whenever it is necessary to determine a .
claimant.'s right‘to waiting-period credit or benefits, the commissioner
shall determine promptly whethér the claimant is disqualified under the
?pplicable paragraphs of section 4(b) except péragrabhs (1) and (5) for
éach week of the period of continuous unemployment immediately following
the filing of a notice of unemployment with respect to which he has not
previously éertified for waiting-week credit or filed a claim for bene=
fits; and (B) when the claimant certifies for waiting-week credit or
files a claim for benefits for any such week of unemployment, the commis-
sioner shall detefmine promptly whether such claimant has satisfied the
f%onditions of section 4(a) and whether he is disqualified for such week
under sections 4(b)(1) and (5).'

(4) Whenever a determination whether a claimant is disqualified
involves the application of section 4(b)(6), the commissioner may refer
the case to the board of review for hearing and decision in accordance .
with section 6,

(e) Viritten notice of determination.——(1) Written notice of

a determination of insured status shall be furnished to the claimant
promptly, Such notice shall include a statement as to whether the

claimant is an insured worker, the amount of wages for ipsured work

paid to him by each emplbyer during his base period, and the employers
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Soction 5(e)(1)

by whoa such wages wers paid. For an insured worker the notice shall
include also his benefit year, his basic weekly benefit amount, hls aug-
monted wockly benefit amount if he has dependente and the maximum amount
of benofits that may be paid to him for hia unemployment during euch year;
for a worker who 13 not inaured, the notice shall 1nclude the reaaon for
such determination. N | -7

| (2) If the commiasionen Geterninea pureuant to aection 4 that a
clairant is not oligible to receive waiting-week credit or benefita for
any woek or weeks, he shall promptly furnish to such claimant written
notice of such dotcrmination togather with a statement of the reasons
therefore and of the period covcred by such deternination. Written no-
tice of such determination ehall be given to the claimant only once -
with respect to the period covered by the dcternlnntion cxcept thet if
the commissioner determines that auch claimant is diaqualified for an
indeterninate period under the provisiona of section L(b)(l) or (6) hy
reason of the scme fccta,'written notice of such determination with
respect to the first of such weeke shall be furnished to the claimant
promptly; thereafter, written notico of such determinations rith respect
to any subsequent neek or weeks for which a claimant has filed a claim
shall be furniahod to him promptly upon his requeat or in the absence
of such requeat, ehall be furniehed promptly with respect to each period
of not more tban four weeks.

(3) The last employing unit Ihich employed a claimant shall be

,entitled to receive written notice of a determination made pursuant to
section 4(b) only if 1* haa furnished inrormation to the ‘commissioner in

 accordance with eection S(c) prior to euch determinatlon* and the



Soction 5(e) (3)

e{nni asioner shall pfomptly glve such employing unit written .not.ice of any
A'dnt.erminauon wade pumuant to aection 4(b) which is based in whole or
in part on the mformation furnished together with the reasons t.herefor,
vor, i.f 1t is. detemined that the individual concerned is not an: 1nsured :
" worker » written notice to that effect.

(I.) Written ‘notice of any determination to which any part,y io
: cnutled ahall be given promptly by delivery thereof or by mailing to
' Bis last known address. Such notice shall includo a clear statement of
‘the appeal right.a of the parties.

©(5) A bemefit payment ahail be deeud a deterlination, md a

_noueo bo the cla:l.unt ’ that he 10 eligible to receive the paynent for
_tho poriod covered theroby. :

(t) Fimlity of deterninatim.--l deternination ahall be deemed

‘tial.l nnloss a party ent.itlod to notico thereof appliee for reconsidera-
ﬁon ot the deteminat.ton or appeals therefrom within seven days attor
the notice was mued to hia last known addreaa or otherwise delivered

, to him: Providod, That. such period my be ext.ended for good canse.

| (g) Reconsideration of detornination.-(l) The eomisd.oner

| ’w in his diacreuon reconsider any detmination upon applieation by
- any plrf.y enti.tled to notice thereof fned within t.he period authorised
by muon 5(f) or on his om motion within seven days after the date
| t tho deternd.natiom Providod Provided, That aubject t.o the same linitauona,

| . docid.on m a case referred to the board of reviu for dete:rnination

“under the proviai.on- of uction s(d)(a) w, ‘4n the diseret.ion of tho
bond ot review, be reconaidorod by t.he body which rendorod auch
docuion, or, 11‘ ‘the deciaion was rendcred by an appeal tribunal which
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Section 5(g)(1)
18 not available, by a tribunal designated for such purpose by the board
of review. ; | “ f L »

(2) At any time within one year from the.date ofJQKQeteEmihat@on
of insured stétns, the commissioner on his own motion may reconsider such
determination if he finds’ tha:tﬁan .error in compu_@t;l.on ‘Qr,l'.;!;deqt‘i_'.kt‘,y has |
occurred in connection therewlth or»th§& gddit19§§i ;gé§s‘ggrtinegtvtq ;
the claimant's insured status have become avallable, or if such. determin-
ation of insured status‘wag»made as a result of a nondisclosure or misrep-
resentation of a material fact. o .

(3) At any time within tmo_years from the end of any week with
respect to‘wh;chkgidetengigation allpwipg or_@eqying(va;@iqgeyggk crggit ,
or benefits has been made, the}commiaqioﬁer on his own motion may recon-
sider such determination ,if,‘h,e; finds that such waiting-week credit or
benefits were allowed or denied as a result of a nondisclosure or misgepé
- regsentation of a material fact,. ‘

(4) .In any caae in which the commissianer is anthorized by the
other provisions of this subsection to reconsider any determination but.
the final decision in the case %ﬁa-pegn rendered by an appeal tribunal,
the board of:review,:prig cqu},:pgevgoqmissioner mmy_pg%;tign_thggpqu
or the court'wpicg‘regdegedﬂsqch(final,dépia;gn;po5igsns a geg%ggd,
decision, . , . . | by ;

(). lritten notice, of any redetermination shall be given
promptly in the same mangeg,_gg the same fqnn,,ang;to the sang_partiqa,

as provided in section 5(e).



SQctiou 5(8)(6)
(6) A redeterminauon alun be doc-od tiul nnlou a party
entitled to nouco theroof fnea an appeal kuu oevut days attor the

notice was matled to his last known ‘address, or othervise doumed to

Mm muda. -mt such poriod may be oxtended for good emse.
. (h) P_rp_-Lmunt of clnn.—(l) Bemfiu ohln be pn.d
proqm: in accordance with 3 deteraination or r«lotmmuon under

_thia mtion ucept that no benefits shall bc pud prior to the upira-,. s
ﬁoa of the periul ror appoal trol a domuon if the reeord with
’napoct. to tho cuu indicates thlt diaqunnauon hu ‘been allexed.
'If an appucauoa ror recmi.douuon 1- du:ly sade or an appon is dn].y :
mod. mnu vuh reopect to ueka of nuqlqunt not 1n diapute :
’ull bcunu pqyablc p\n-mt. to a determination or rodourd.ution 1n
ay a-pm. -ot in dispate ohau be pud pmpuy mmnm ot uv '
roeouotdcnuou or appeal, _ o

(2) ‘The eo-cnceunt of a procndinc tor Judicm roview pur-
‘mt to section 6(1) mn uot operato as a mpcrudm or auy unlosa, |
thobou-dotnunohlnaoorder. _ , _ .

- (3) If & determination allwing bmtm 1s .mmd in any
‘mtbyonappul tribm!, or byt.ho hoard otnviu, orifcdociaiou
ofnnappultﬂbunn mmmonutonwuwmtwm
v-bard ot roviov, nch bmofiu mu bo pud proqt]: rogardlou of w
turt-lur lppul and no muncuon. mpcrudm ’ ow. or other mt or |
maummmtanmmnum1uum¢bym. |
bonrd or uv eom; but 1t sneh doeuioa 10 nully nmud, benonto
~shall not be pald for any anbnqucut. weeks of Wlomt 1.nvolved 1n

: nch rovoud.



Section 5(i)

(1) Payment of benefits due deceased or mentally incompetent

insured worker .--Benefits due and payable to a deceased or judicially

declared incompetent person shall be paid, in accordaﬁce with such
regulations as the commissioner shall prescribe, to the person or

persons payment to whom the commissioner finds would effectuate the
purposes of this Act. Such regulations need not conform to the statutes
applicable to the descent and distribution of decedents’ estates. A |
receipt from the person or persons to whom . the coﬁmissioner makes payment
'shall fully discharge the fund and the commissioner from liability for |
such benefits, | |

(j) Recovery and recoupment.—=(1l) Any person who makes, or

causes to be‘madé by another, a false statement or représentation of a
mggerial fact knoiing it to be false or knowingly fails, or causes
another to fail, to disclose a matqrial fact, and as a résult thereof
has received any amount as benefits under this Act to which he was not
entitled shall, in the discretion of the commissioner; be iiable to
repay such amount to the commissioner for the fund or to have such
amount deducted from any future benefits payable toAhim under this Act
within the two=year period following the findiﬁg; if the existence of
such nondisclosure or misrepresentation has been found by a court of
competent jurisdiction or in connection with a reconsideration or appeal
pursuant to this section br‘section 6o

| (2) No redetermination or decision shall be construed to author-
ize the recovery of the amount of any benefits paid to a claimant or the
deduction of such amount from future benefits payable to him unless the

written notice of such redetermination or decision specifies that he is
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Section 5(3)(2)
liable to repay to the fund the amount of benefits paid to him by reason
of a npndiaclosure or misrepresentation of a material fact as apecifiéd
in section 5(3)(1), the nature of such nondisclosure or misrepresentation,
and thé week or weeks for which such benefits were paid.
(3) In any case in which undbr section 5(j) a claimant is
liable to repay any amount to the commissioner, such amount shall be

‘collectible without interest by civil action in the name of the commissioner,

(k) Waiver of rights void.—Any agreement by an individual to
waive, release y or comuﬁ his rights to benefits or any other rights
under this Act shall be voide Any agreement by an individual performing
service for an employer to pay all or any partion of any contributions
required under this Act from such employer shall be void. No employer
shall directly or indirectly make or require or accept any deduction
'from wages to fin‘a.hce the contributions i'equired from him, require or
accept any waiver of any right hereunder by any individual‘ in his employ,
discriminate in regard to the hiring or tenure of work or‘any term‘or
condition oftwork of any individual on account of his claiming benefits
under this Act, or in any manner obstruct or impede the claiming of
benefits, | | |

(1) Assignment of benefits.—Any #ssi’gnment, pledge, or encume

brance of any right t,o benefits which are or may become due or peyablq
under this Act shall be void; and such rﬂ.@hts to benefit.s z’hall be
exempt from levy, execution, attachment, order for the payment of

attorney fees, or any other remedy whatsoever provided for the collection
of debt; and benefits received by any indtwidual, so long as they are



Section 5(1)
not. mingled with other funds of the recipient, shall be exe:;mpt from any
remedy whatsoever for the collection of all debts, except debts incurred
for neéessaries furnished to such individnal or his spouse or dependents
during the time when such individual was unemployed. Any waiver of any

exemption provided for in this subsection shall be void.
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Section 6
APPEALS

SEC. 6(a) Appeal tribunals,--The board of review shall appoint

one or more referees, selected in accordance with secf:lon 13(d)', each of
whom shall constitute an appeal tribmial to hear and decide appeals from
determinations and redeterminations. The board of review may in its dis-
cretion appoint a tripartite appeal tribunal to hear and docidq cases
involving sections 4(b)(6) or 4(c)(1), consolidated appeals, or other
appeals, as appropriate. A tripartite tribumi shall consist of one
referee selected pursuant to section 13(d) who shall act as chaimn, one
r:bpreaentative of employers, and one representative of employees. The
latter two may be selected without regard to section 13(d), shall serve
at the.pleaauro of the board of review, and shall be paid a fee of not
more than 3________ per day of active ae;'vice on such tribunal plus neces-
sary expenses. In the absence or disqﬁalifica’d.on of any nember of the
tripartﬁe appeal tribunal, the board of feview may appoint an alternate,
No hearing shall proceed in the absence of the chairman of the appeal
tribunal and the chairman shall act alone in the absence of any other
member and his alternate,

(b) Review by appeal tribunal —Any party entitled to notice of

determination as provided in section 5(e) may file an appeal from the
determination to an appeal tribunal within the time specified in sec-~
tions 5(f) and 5(g)(6). However, any appeal from a determination by
tha commissioner or an appesl tribunal which involves aection 4(b)(6)
Qhall be made to the board of review. The parties to an appeal from a
determination shall include all those entitled to notice of the deter-

mination, and the commissioner. Whenever an appeal involves a question
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Section 6(b)
whether service constitutes insured work, the tribunal shall give notice
of the appeal and the issues involved to the commissicnér and to the
employing unit for which such ser&ice was performed; and that employing
unit, if not already a party, shali then beccme a party to the appeal.
If an appeal from a determination is pending as of the date a redetermi-
hétion is issued, the appeal unless withdrawn shall be treated as an appeal
from -such redetermination. Appeals may be withdrawn at the request of the
appellant and with the permission of the appeal tribunal if the record pre-
ceding the appeal and the requesé for the withdrawal support the correct-
ness of the determination and indicate that no coercion or fraud is
involved in the wiphdrawal. In addition to the issues raised by the
appealed determination the tribunal may hear and decide any additional
issues affecting the claimant's rights to benefits if as of the date of
hearing the commissioner has issued no final determination concerning
such additional 1ssues andJﬁhe parties involiedﬁhave beeh notified of
the hearing and of the pendency of such additional issues.

(c) Hearing procedure and record.--A reasonable opportunity for

a fair hearing shall be afforded all §arties promptly. An appeal tri-
bunal shall inquire into and develop all facts beariné on the issues and
shall receive’and consider evidence wiﬁhout regard to statutoryvand common~
law'rulés. The appeal tribunal shall include in the record and consider as
evidence‘all records of the commiésioner.that are material to the issues.
The board shall adopt regulations governing the ﬁannef of filing appeals
and the conduct of héarings and appeals cbnsiateni with the provisions of
this Act. A record shall be kept of all testimony and proéeedings in an
appeal, but testimony need not bé transéribed unless furﬁher‘review

is initiated. Witnesses subpoenaed pursuant to seétion 13(g)

47



Section 6(c )
shall be allowed fees at a rate fixed by ?he commissioner; and the fees
of witnesses subpoenaed'on behalf of the gommissioner or of any claimant
shall be deeméd part of the eipense of adﬁiniatoring this Act. The com—
missioner, any member of an appéalvtribunal or of the board of review, or
any person acting on his behalf, shall in no case participate in any
appeal in which he has a direct or indirect interest,

(d) Consolidated appeals.~-When the same or ‘substantially similar

evidence is material to the matter in issue with respect to more than one
individual, the same time and place for conside;ing all such cases may be
fixed, hearings thereon jointly conducted, a single record of the proceed=-
1n¢s made, and evidénce introduced with respect to one proceeding con-
sidéred as iniroduced in the others, p}ovided no barty is prejudiced

thereby.,

‘ (é) Notice of decision of appeal trib?nal and time for appeal .-~
After a hearing an appeal tribunal shall make findings and conclusions
promptly and on the basis thereof affirm, modify, or reverse the com-
missioner's determiﬁation. Each party shall be furnished promptly a
copy of the decision and the supporting findings and conélusionaj this
 decision shall be final unless further reviéw is initiated pursuant to
section 6(f) within seven aays after the decision has been mailed to each
party's last lmown address or otherwise delivered to hims Provided, That
such period may be extended for good cause,

(£) Reviei by the board of review.~-An appeal to the board of

review by any party shall be allowed as of right if the appeal'tribunnl't
decision reversed or modified the commissioner's determination, or if a

question arising under section 4(b)(6) or (7) is presented; in all other

-~
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: Section 6(f)
césea further appeal shall be permitted only at the di.scretion of the
board of review, The board on its own motion may initiate a review of
a decision or determination of an appeal tribunal within seven days after
the date of the decision. The board may affirm, modify, or reverse the
findings or conclusions of the appeal tribunal aoiely on the basis of
evidenco previbusly'submitted, or uéon thebbasis of such additional
evidence as it may direct to be taken.

(g) Labor disputes: determinations and appeals.-—In any case

involving section 4(b)(6) which is referred to the board of review for
determination, the board may designate an appeal tribunal to hear and
decide the case. The determination of the appeal tribunal shall then
be appealable, as of right, to the board of review within the same
period as that provided for appealing a dgtermination made by the com-
missionere If the board elects to make the determination, it shall
afford all parties a fair hearing as requiréd by this sectipn with
respect to proceedings’before an appeal tribunal. No furtaer adminis-
trative appeal shall be permltted from the board's determination in that
case, but Judicial review may be initiated, as provided in section 6(1)e

(h) Removal to the board of review.--The board may remove to

iteelt or transfer to another appeal tribunal any appeal pending before
an appeal tribunal, The parties to any appeal 8o removed to the board
before a fair hearing has been completed shall be given a fair hearing .
by the board as required by this section with respect to proceedings

before an appeal tribunal.

(1) Notice of decision of board of review and jﬁdicial review,—-
(1) Each party including the commissioner shall be furnished promptly a

ccpy of the decision and the supporting findings and conclusions of the
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Saction 6(1)(1)

board of review. The decision shall be final unless a party initiates
Judicial review by filing in the ___ court of ____a petition for review
within fifteen days after the'board's decision has been mﬁiled td eacﬁ
party's last known address, or otherwise deliyered to him. For the
purposes of judicial review, an appeal tribunél'a decision from which an
épplication for appeal has been denied by the board shall be deemed to be
the decision of the board of reﬁiew, except that the time for initiating
judicial review shall run from the date of the mailing or delivery of the
notice of the denial of the application for appeal by the board of review,
The petition for review shall state the grounds upon which review is sought
bﬁt need not be verified. Exceptions taken to the rulings of the board of
review shall not be necessary to obtain judicial review nor shall a bond
be required either as a condition of initiating a proceeding for Judici#l
review of a determination of benefit rights or of entering an appeal from
the decision of the court upon such reﬁiew. 7 |

_ (2) The board of review and all parties to the proceedings before
i£ shall'be parties to the review proceedings. If the commissioner is a
party respondent, the petition shallbbe served by leaving with him, or
any representative whom he designates for‘that purpose, as many copies
of the petition as there are respondents. The commissioner shall file
with the court certified copies of the record of the case together with
his petition for review or his answer to the appellant's petition. Upon
the filing of a petition for review by the éémmissioner, or upon service
of a petition upon him, the commissioner shallléend a copy of the petition
by registered mail to each pariy and such méiling shéll constitute ;ervice

upon the parties.
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, Soction 6(1)(3)

(3) Te jurisdiction of: the reviewing cogrt shall be confined
to questions of law, and, in the absence of fran¢, the findings of fact
by the board of review, if aupporteq by substantial evidence regardless
of statutory or common-law rules, ahail bé’conclusive. Additional
evidence required by the court shall be taken before the board of review;
and the board, after hearing such additionai evidchée shall file with
the court such additional or modified findings of fact or conéluaions
as it may make, together with transcripts of the additional record. A1l
proceodings under this section shall be heard summarily and given pre-
cedonce over a1l other civil cases except those arising under the vork-
nen's compensation law of this State; appéala infolving benefit rights
shall bo-given precodence over all other cases arising under this Act.
‘An appeal may be taken from the decision of the ____court of ____,
%o the __ court of ____ in the same manner consistent with the pro-
visions of this Act as provided in civil cases.

(J) Gonclusiveness of final determinations and decisions.--

Except insofar as there is a redetermination under section 5(g) of this
Act, all final determinations and decisions shall be conclusive upon
employing units with notice, the commissioner, and the claimant, Nob
final dotermiqation or decision as to benefit'rights shall be subject to
collateral attack by an employing unit regardless of notice., The
ccmmiasioﬁer, appeél tribunal, or board of review shall reopen a deter-
mination or decision or revoke permission for withdrawal,of an appeal

4f (1) he or 1t finds that a worker nr?employer has been defrauded or
‘courced in connection wiﬁh the determinaﬁion, decision, or withdrawal

of the appeal, and (2) the defrauded or coerced person informs the appro-

priate officer or body of the fraud or coercion within sixty days after

51



Section 6(j)
he has become aware of the fraud or within sixty days after the coercion
has been removed,

(k) Rule of decision and certifi.cation teo board of reviewg~-

Final decisions of the board of review and the‘principles of law declared
in their support shall be binding in all subsequent proceedings involving
similar questions unless expressly or impliedly overruled by a later |
decision of the board or of a court of §ompetent jurisdiction, Final
decisions of appeal tribunals and the principles of law declared in
their sﬁpport shall be binding on the commissioner, and shall further
be persuasive authority in subsequent appeal tribunal proceedings, If
in any subsequent proceeding the cormissioner or an appeal tribunal has
;erious doubt as to the correctness of any principles previouslyfdeclared
by an appeal tribunal or by the board of review, or if there is an
apparent inconsistency or conflict in final decisions of comparable
’authonity, then the findings of fact in sqch case may be certified,
iogether with the question of law involved, to the board of review,
After giving notice and reasonable opportunity for hearing upon the law -
to all parties to the proceedings, the board of review shall certify to
" the commissioner or appeal tribunal and the parties its answer to the
question submitted; or the board in its discretion may remove to itself
 the entire proceeding as provided in section 6(h) and render its

decision upon the entire case,

(1) Limitation of fees,—No claimant shall be charged fees or

costs of any kind by the comnissioner, an appeal tribunal, or the board

of review, or by any court or any court officer, except that a court
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Section 6(1)
may assess costs against such ¢laimant 1f it determines that the pro-
ceedings for judicial review have been instituted or continued without
reagsonable grounds. .

(n) Representation of claimant.~-Any claimant in any proceeding

before the conmissioner, an appeal tribunal, or the board of review may
be represented by counsel or other duly authorized agents No such
counsel or agent shall either charge or receive for such services more
than an amcunt approved by the board of review,

(n) Fees of attorneys for claimants on appeals to courts.,--An

attorney at law representing a claimant on appeal to the courts shall

be entitled to counsel fees as fixed by the court not to exceed §
and necessary court costs and printing disbursements not exceeding

$ . Indifficult cases the court to which the appeal was taken may,
upon application of c'ouhael. for the claimant, increase such fees, court
costs, or disbursemente to an amount which the court deans reasonable,
Such cbunael fees, costs, and disbursements shall be paid by the coyni;-
sioner out of employment l'ccurlty administration funds in each of the
following casess (1) any court appeal from an administrative or judicial |
decision favorable in whole or in part to the claimant, (2) any court
appeal by a claimant from a decision which reverses a decision in his
favor, (3) any court appeal by a claimant from 5 decision denying or
reducing benefits awarded undar a prior administrative >or Judioial
decision, (4) any cowrt appeal as a iu.fuultb of which the claimant is
awarded benefits, (5) any court appeal by a claimant from & decision by
a tribunal, board of review, or court which was not unanimous, or (6) any
other court appeal by a claimant if the cdurf. finds that a reasonable

basie exists for the appeal, 53



Section 7
COVERAGE
SEC. 7(a) Coverage determination.—(1) On his own motiom or

on the application of an enploying unit, the commissioner shall, on the
basis of facts found by him, determine wbotﬁo‘r the employing unit is an
employer and whether service pert§rmd for it constitutes employment.

' (2) Within one year after he has made a determination under
section 7(a)(1), the commissioner may, on his om motion, reconsider
kis determination in the 1ight of additional evidence and make 8
redeteraination.

(3) A notice of the commissioner's determination made under

paragraph (1) or (2) of section 7(a), which shall include a statement of
- the npporung facts found by the commissioner, shall be mailed to the
"1ast known address of the employing unit atfcctad, or otherwise delivered
to ite
| (4) Within fifteen days after a notice of a determination nede
under paragraph (1) or (2) of section 7(a) was uilod to the last lmom |
address of an employing unit, or otherwise delivered to it, that employ=
' 4ng unit may spply to the commissioner to reconsider his detqrmimuon
4n the 1ight of additional evidence and to issus a redeterminations
The commissioner shall, if the request is g’ranteﬁ, mail to the last
- known address of the employing unit atfectod, or otherwise deliver to
it, o nou« or the redetermination, which shall include a statement of

the supporting facts found by tha oomiuiomr; 4f the request is denied,
he shall furnish a notice of the denial of the applicatione

(5) Within fifteen days after a notice of a determination made
under paragraph (1), (2), or (4) of section 7(a) or & denidl of the
54 . |

i



:._ w:l.th the proviaions of sectron 6{1)

. Section 7(3)(5) .

application under section 7(8.)(1.) was mailed to the laat known address
"of an employing unit, or otherwise dsliverod to it, that employing unit
‘may appeal from the determination to the board of review, The coumis-
sioner shall be a party to such appeal. The board of review shall

~ afford the parties a reasonable oppor tuni ty for a fair hearing as pro-.v

vided 1n the case of hearinga before appeal tribunalo in section 6. The

| ‘mard'a deciaion ahan be #igal unless, within ﬁ.fteen daws after the
i .decia:lon was mailed to t.he 1aat known addreaa of a party, or othermlso o
del:l.vered to 1%, that party initiates Judicial Toview in accordance | -

.

Tl (b) Conclusiveness of determination.-—k det.ermination or the

. atat.ua of ‘an’ employing unit by the- commiaaioner under section 7(3), m N . .

'the absence of appea.l therefrom, end a final determinatiou of the bou'd |
~ of Teview upon an app0a1, together td.th the racord of the proceeding, '.
_ shall be adm:l.ssible in a.ny aubaequent proceeding under thia Aat, If o
Aaupported by suﬁatantial evidence and in the abaence of fraud, the
determina»tion shall be ¢onc1usive, axcept as to errora of law, upon aw E
| enploying unit which was a party to auch proccediug,. K

(c) Period or covergg_.«—-w emplo;ﬂ.ng unit which is or beqonqs .
employer aub:)ect to this kc\‘. within any calendar ym shall be deemed -
t.o be an employer during, thu mlo of such ualendar m ucept as, pro— ‘
wided m ucziou '7(0) md (1‘) and ‘shall remain an owiw w.n covaml.ge
48 terminatod u prov.lded to- section 7(d), (e), a_md (f)b |
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Section 7(d) (First provision)
{First provision)

(d) Termination of coverage 1/.—Except as otherwise provided

in section 7(e) and (f), an employing unit shall cease to be an employer
subject to this Act as of the first day of any calendar year, only (1)
if, not later than March 15 of such year, it has filed with the
commissioner a written application for termination of coverage as of
the first day of January, and the commissiomer finds that within the
. preceding calendar year the employing unit did not pay wages of $___
or more in any calerdar quarter for employment subject to this Act and
that in the preceding calendar year no service was performed for it
with ?oapect to which it was liable for any Federal tu against which
credi(; may be taken for contributions required to be paid into the
unemployment fund of this State,2/ or (2) if,not later than March 15 of
such calendar year, the | commissioner has made such findings bh his own
motions Pfovidod',g/ That for the purpose of this subsection the two or
more employing units mentioned in paragraph (2), (3), or (4) of section
2(1) shall be treated as a single employing unit.

o (Second provision)

(d) Termination of coverage 4/.—-Except as otherwise provided

in section 7(e) and (f£), an employing unit shall cease to be an employer

No such subsection is needed with the first definition of employer,
section 2(1). This provision is appropriate with the second
The finding relative to Federal tax liability should bs included

only if a provision similar to section 2(5.)(3% is adopted.
This proviso should be included only if the State law includes the

provisions referred to. ‘ v

No such subsection is needed with the first definition of employer
(section 2(1)). This provision is appropriate with the third ‘
definition,. 56 B o
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Section 72(d) (:'?Second provision)

subject to this Act as of the first day of any calendar year, only (1)
if, not later than March 15 of such yéar, it has filed with the commis-
sioner a written application for termination of coverage as of the firas
day of January, and the camissioner finds that within the preceding
calendar year there were not ___ different days, each day being in a
different calendar week, on which the employing unit had _____ or more
individuals in employment subject to this Act and that no service was
- performed f&r it with respect to which it was liable for any Federal
tax against which credit may be taken for contributions required to be
pidd into the unemployment fund of this State,l/ or (2) if, not later.
than March 15 ot' such calendar year, the commissioner has made such
findings on his own motions Provided,2/ That for the purpose of this
subsection, the two or more employing units mentioned in paragraph (2),
(3), or (4) of aection 2(1) shall be treated as a s:lngle employing nnito

(e) Elective coverage for employing units 3/e=—(1) An emplqy-
ing unit, not otherwise subjeot to this Act, whioh files with the comnis-

siocner its written election to become an employer subject hersto for
not }leu .than two calendar years, ahall, with the written approval of
such election by the commissicner, become an employer subject hereto
to the same extent as all other employers, as of the date stated in such

approval,

1/ The finding relative to Federal tax 1iability should be included
only if a provision similar to section 2(1)(5) is adopted,

2/ ‘This proviso should be included only if the State law inoludeo the
provisions referred to.

3/ Wo such subsection is needed with the first definition of aployer,
section 2(1)(1)u
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Section e)(2)

(2) Any employing unit subject to ;.his Act by reason of an
election under section 7(e)(l) shall cease to be subject hereto as of
EJa.miax-y 1 of any calendar year, subsequent 'oo the two calendar ybars
for which it elected coverage, only if not flatet than March 15 of such
year, either such emploging unit has filed with the commissioner &
potice to that effect, or the commissioner on his own motion has. given
notice of termination of such coverage.

) (£) Rlective coverage of excluded service.~(1) Any service

ﬁarfwmnd for an employing unit, which is excluded under the definition
of employment in section 2(k)(6) and with respect to which no payments
are required under the employment security law of another State or of
the Federal Government may be deemed to constitute employment for all
purposes of this Act, provided that the comnissioner has approved a
written election to that effect filed by the employing unit for which
the service is perrorﬁed, as of the date stated in such approval, No
elect.ion shall be approved by the comissioner unless it (A) includes
a1l the service of the type specified in each establishment or phco of
business for which the election is made, and {B) is made for not less
than two calendar years,

(2) Any service which because of an election by an enploy:l.nz‘
unit under section 7(£)(1) is employment aubject, to this Act shall cease
to be employment subject to the Act as of January 1 of any calmdlr yoar
subsequent to the two calendar years of the election, only if not later

than March 15 of such year, either such employing unit has filed with the
commissioner a written notice to that effect, or the commissicner on his

own motion has given notice of termination of snoh,doveraao.
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. Section 8
CONTRIBUTIONS

SEC. 8(a) Payment of contributions.--Contributions with respect
.%o uku. for employment ’nhail acerue and Secome pmbie by each employer
" for each calendar year in which he is ;,ub;)ect to this Acte Such contri-
butions shall become dus and bé paid by each employer to the commissioner
for the fund, in accordance wiih such regulations as the camissioner may
prescribe, and shall not be deduced, in whole or in part, from the wages
of individuals in omploymént'for ‘such employer. |

(B) Rate of oontribntiona,-&ch_ employer shall pay contributicns

equal to 2,7 percent of wages paid by him during the calendar year with

respect to uploynont; a?oept as otherwise "provideqva.n seotion 8(c), (d),
and (o). | 1 | |
| - (o) Base ot. contributions,-~For the purposss of section 8(a)

and (b) and subsequent to ___ 1/ wages shall not include that part of -

' remuneration which after remuneration equal to $3,000 has been pé.id in

a calendar year to an individual by an employer or his predecessor with
respect to employment during any calendar year, is paid to such individual
by such employer during such calend_af year uﬁleas that part of the remuner-
ation 18 subject to a tax under a Federal law imposing a tax against which
th 'W be taken for cetitributioqa required fo be paid into a State
unemployment, fund, For the purposes of this subsaction, the term omplby-: |
ment shall include uorvico' c‘o'nautnting employment _undér any omplo;rient E
security law of another Btate or of the i'eder_al Government.

1/ ‘Insert the date as of which the latest amendment to subsection (c) -
~ becomes effective, ' O f :



Section 8(d)

(d) Experience rating-——contributions based on quarterly pay-

roll declines.--(1) As used in this section,

(A) "“Computation date® means teptember 30 1/ of the year in!iedi-
ately preceding the calendar year for which the contribution ra;toc are
effective; | |

(B) "Pay roll® means the amount of remuneration paid by an
 employer or employing unit to individuals in its employ for aei'vioo in
-nployl}ant as defined in this Act; and the t,enﬁ "quarterly pay roll®
. means éhe amount paid during a calendar quarter. For the purpose of
downihinz the rate for a newly subject employer the definition of
employment in force at the time that he becomes subject shall apply to
service '_ﬁerfomed for him prior to the d#te on which he beccmes subject;

(C) "Qualifying period” for a pereon} firm, or corporation which
has been an empioy& or an employing unit during the entire perio& means
the period of twenty conéecutive calendar quarters ending on the eom'u-
tion date. In the case of an enployer who has not been an employer ox.'v |
an employing uni for the entire twenty calendar quarters, the qudlifyi.hé ‘

poriod(qhall consist of not less than the twelve conéecuti’ve calendar
| quarf;cr‘a ending on the computation date; N

(D) "Reserve percentage" means the percentage which the total
amount available for bensfits in the unemployment fund, as of the compti=
h‘ﬁoﬁ date, bears to the total amount of all pay rolls subject to |

1/ A lag between the computation date and the effective date of the new

~  rates is desirable. Because of the simplicity of the procedures, &
three-months lag is adequate and September 30 is suggested as the
computation date for rates to be effective the following Janvary 1,
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Section 8(d)(1)(D) ‘
contributions under this Act for the twelve-calendar-month period ending
on the computation date, | |
| (2) Te standard rate of contributions shall be 2.7 percent, No
employer's rate shall be varied from the standard rate ualess as of the
computation date the reserve percmtagé equals or exceeds 6.0. |

(3) Subject to the provisions of the preceding paragraph, the
couniuiomr, for the calendar year ____ 1/ and for each calendar ym
'therufur, ahnll determine each eligible employer's contribution ruto
in the manner set forth below. An employer aba.ll be deemed to be sligible
. for rate determination in accordance with the provis.tona of this subsec-
tion, if during each year of the quaurying pu'i.od ending on the com=
putation date, he (as an employing unit or an employer) has had indivt-
duals in his employ and has maintained pay-roll records of the remmcrl-_
tion paid to such lindividunle during each quarter of such year.

(A) The commissioner shall arrange each employer's quarterly
pay rolls in chronological orderv beginning with the first quarterly pay
’roll occurring within the qualifying period and ending with the last
quérterl’y pay roll within such ;period. | _

(B) Whenever an employer's pay roll with respect to any calemn=
dar quarter is leu than the pay roll for the immediately preceding
quarter within the qua.l.ifying period, the quarterly percentage decline -
Ghlll be compnted to the uixth decimal place by dividing ths amount of
tho decline by the amount of thg pay roll for the prece@ing oalendar

"1/ Insert date as of which the asendment providing reduoed ratu baud
on pay-roll declines bocomee effoctive. - _ ' ‘
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Section 8(d)(3)(B)
quarter. For the purpose of computing quarteriy percentage declims, the
comiissioner may, by regulation, prescribes. (1) ‘The manner in which
remuneration paid in tho form of &nnual bonuses or other lump-sum payments
for service performed over a period of more than three npntha shall b§
ap‘portio:iod among the calendar quarters of the calendar year in which such
service was performed 1/; and (ii) the method for making adjustmenta in
quarterly pay rolls to eliminate the effect upon quarterly percentage
declines in pay roll resulting from unemployment which would not be come
pensable by reason of the iébor-dispute provisions of section 4(b)(6).

. (C) The average quarterly percentage decline shall be computed
to the sixth decinal place for esch employer by dividing the mm of his
quarterly porc(_mtdgo declines by nineteen or, in the case of an eligible
employer whose qmliﬁ:l.nﬁ period is less than twenty quarters, by one
less than the number of quarters in his qualifying period.

(D) The rate of oontributibna payable by each eligible employer |
‘for the succeeding calendar year shall be the rate indicated for his
average §wterly percentage decline in that column of the ‘foliawing‘
cchodﬁle,wh:l.ch is appropriate for suoh‘.year as detemmined by the reserve
percentage in the funds '

1/ An.alternative to the apportionment of bomuses and lump~sum payments

to calendar quarters is their elimination in the determination of '
quarterly declines while retaining such payments for purposes of
‘contributions and benefit determinations. o
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Section 8(d)(3)(D)
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(1.) If the commissioner finds that any employer has failed to

file any pay-roll report or has filed an ineorrect or insufficient

report, the oomiasl.oner shall make an estimate of the amount of contri-

butions required from such employer on the basis of the best eviuence

available to him at tne time, and shall notify the employer thereof -by

registered mail sent to hia last known address. Unless éuch employer |

shall file the report or a con'ected or sufficient report, as the case

may be, within fifteen days after the mailing of such notices, the com-

-issioner shall compute such employer's rate of contributiona on the

baais of snch estimate.

’me rate so determined shall be aubject to

increase but not to roduction on the basis of subsequently ascertained

information.

(5) Whenever an anplo;ri.ng unit (whether or not an employer

within the meaning of section 2(1))1:1 any manner succeeds to,

acquires substantially all the assevs of, an organuation, trade, or

business of another employing unit which _at the time of acquisition

was an employer subject to this Act, the pay-roll records of such pre-

deceanor employer shall be. transt‘arred as of the date of acquisition

to the successor mployetr ror the purpose of rate determination.
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Section 8(d)(5)

Notwithstanding any other provision of this section, if the successor
onploygr was an employer subject to this Act prior to the date of acqui-
oition; his rate of contributions for the remainder of the calendar year
" shall be bis rete with respact to the period immediately preceding the
| date of acquisition. If the successor was not an employer prior to the
date of Aoqnioition,“ his rate shall be the rate applicable to the prede-
cessor employer or euployers with respect to the period immediately pri-
ceding the date of aoquisition prdvidod thor§ was only one prodeéouor
or there were only predocouofs with identical rates; if the predecessor
rates were not identical, the successor's rate shall be the highest rate |
applicable to any of the predecessor employers with respect to the period
imnediately preceding the date of acquisition. | | |

| (6) The commissioner shall notify each employer promptly of his
rate of oontribution'a as determined for any calendar year pursuant to
this subsection. Such determination shall become conclusive upon the
employer unless within fifteen days after the notice w.u‘n’ilod to his
1ast known address or otherwise delivered to him, the employer files an
appliocation for review and redetermination, setting forth t?'i- reasons
therefor., If the commissioner grants such review, the upioyor shall
be notified thereof promptly and shall be granted a reasonable oppor-
tunity tor' & fair hearing. The commissioner shall make & redetermina-
tion and shall notify the employer of the redetermination ﬁd the reasons
therefor, If the oquiluonar denies a rqviw, he shall notify the
cibloyor of the denial and the ressons therefor. A redetermination ‘
or & denial of review shall become final, gi;leau within fifteen days
after the notice was mailed to the last lmqﬁx address of the employer,
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Section 8(d)(6)
or otherwise delivered to hinm, _petition for judicial review is filed in
accordance with section 6(1).

(e) Financing benefits paid to State employees 1/.~~In lieu of

contributions required of employers under this Act, the State of

shall pay into the fund an amount equivalent to the amount of benefits .

paid to individuals based on wages paid by the State. If benefits paid

an individusl are based on wages paid by both the State of ____ and

" one or nofe‘other'employera, the amount payable by the State to the

fund shall bear the same ratio to total benefits paid to the individual

as the base-period wageés paid to the individual by the State bear to the

total amount of.baae-period wages puid to the individual by all his base-

period employers. | |
The amount of payment required under this section shall be ascer—

tained by the coniniasioner quarterly and shall be paid from £he ;onerai

funds of the State at such time and in such manner as the commiaéioner

may .preecr:l.be g_/ except fhat to the; extent that benef.tt.s are‘ paid on ‘

the basis of wages pald by the State from special é.dminisfrative funds,

. the payment by the State into the unemployment fund ahali; be made from

"tho apeciti funds. | |

\

1/ Benefits paid to emplayees of the political subdivisions of a State
" may be financed in a manner similar to that provided in this sub-
section.

2/ 1If the State law prescribes that the State treasurer or other offi-

clal must pass on fiscal polic¢ies and expenditures, this provision
should be modified to provide for the approval by the appropriate
State official of the time and manner of payment prescribed by the
commi ssioner. 65



Section 9
’ COLLECTION OF DELINQUENT AND CONTESTED CONTRIBUTIONS

SEC. 9(a) Interest on past-due contributions.—If contributions

are not paid on the date on which they are due and payable &s pre-
scribed by the commissioner, the whole or part thereafter remaining
unpaid shall bear interest at the rate of ___ pexjcent per month or any
fraction thereof from and after such date until payment is received by

| the co;missioner. Interest collected pursuant to this a@aection shall
' be paid into the unemployment fund.

(b) Collection by suite.=—(1l) If any employer defaults in any

paynioht of contributions or interest thereon, the amount due may (in
addition to or alternatively to any other method of collection pre-
scribed in this Act) bs collected by civil action in the name of the
commissioner,l/ and the employer adjudged in default shall pay the costs
of such action, Civil actions brought under this section to collect
contributions or interest thereon from an employer shall be heérd by
the court at the earliest possible date and shall be entitled to pref-
erence upon the calend#r of the court over all other civil actions
except petitions for judicial review under section 6 and cases arising
under the workmen's compensation law of this State. |

(2) Any employing unit which is not a resident of this State
And_which exercises the privilege of haw;ing one or more individuals
perform service for it within this State, and any roﬁj.dont employing

1/ If a State wishes such actions brought in the name of the State,
the word "State® should be substituted for the word ® gommissioner,”

66



Section 9(b)( 2)
unit which exercises that privilege and thereafter removes from this
State, shall be deemed thereby to appoint the secretary of state as ite
agent and attorney for the acceptance of process 4n any civil action
under thia subsection., In instituting such an action againat any auch
employing unit the commissioner shall cause such process or notice to
be filed with the secretary of state and such aervioé shall be sﬁfficient
service updﬁ such employing unit, and shall be of the same force and
validity as if served upon it personally within thia State: Provided N
That the comiaaioner shall forthwith aend notice ot the service of such
process or notice, together with a copy thereof 'y DY registered mail, return
receipt requeuted » to such employing unit at ite laat knovm addresa and

| such return regeipt, the commiqaioner'e affidavit of compliance with the |
ﬁrovisib‘m of this section, and a copy of the notice of service shall be
appended to the origi.n#l of the prbé‘eu filed in the court in-iiich such
~ oivil action is pending. o |

(3) The courts of this State shall in the manner pi‘oﬂdéd in
section 9(b)(i) and (2) enter"bsin. aotions to colleot ¢ontributions or
interest thereon for which liabili.ty has accruad undor the employmont
ucurity hw of any other State or or the Federal Govemment.

(l.) No suit (including an action for a declaratory jn&mnt)
‘shall be minta:lned and no writ or proceus shall be issued by auy court
of thie suta which has the purpose or. effeot of roat.raining, dolayins
or forutnlling the oo]leot.ion of any oontributiono under this Aot or
substituting any collection procad\u-e for those prescribed by this Act.
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Section 9(c)

(¢) Priorities under dissolutions or distributions.—~(1) In

any distribution of an employer's Fesets , Qudigiélly ordered or other-
wise, including diaé_olution, reorg}mization; reéeiverahip , assignment
for the box;efit of crediﬁori», administration of eat#t‘es of decedents,
compositions, or any similar sitﬁatibn, any claims for conﬁributiona
and interest thereon due or accrued under this Act which have not been
reduced to a 1lien in accordance with the prdﬁsiona of section 9(e)
shall be paid in full, prior to all other claims which have not been
reduced to liens, inclﬁding’ claims for taxes or other debts due this |
States Pi_'ovi.ded , That, where both a claim 'ror contribuﬁions anda clainm
for wages, neithei'_ of which bas been reduced to a :Lf’l.en, are owed by such ‘
smployer, the order of priority as between auéh claims and -other olaini_
which have not been reduced to a lien shall, notwithstanding eny other
provisions of the law' of this State to the contrary, be as follows:

(A) such claims for wages, other than the remmeration of
officers of corporations, in the amount of $____ to each worker, earned -
within ____ months of the commencement of the proceeding, or of the
date of adoption of an arrangement not jndicially ordered, for the dis-
tribution of an employer's assets; .‘ | .
| (B) such claims fo:f' contributicns and interest thqreor‘: due or
" accrued under this Act; and | |

(C) other claims in the order of prio’rity provided by other
provisions of law, o

(2) Notwithstanding the provisions of section 9(c)(1) or any
other provisions of the laws of this State, if such employer is indebted

to the Federal Government for taxes due or accrued under the Federal
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Section 9(c)(2)
ﬁnemploymeot Tax Act (or undér any other Federal law hereafter enacted
1mpoaing a tax against which credit may be taken for contributions
roqnired to be paid ‘under a State emplqynont aecurity law), and a claim
for such taxes as well as a claim for contributions due or accrued
pnder this Act has beeo duly filed, the order of priority, as between
;uch claim for contributioha and other olaims, including claims which
have been reduced to a lien either befqro or after the date of the
enactment of this provisioox sha11 be as followss

(A) claims for oontilbutiona due or acorued,\whethor or not
reduced to a lien, to the extent that the payment of such claim will
result in a credit agoinat guch claim for Federal taxes and will not
prejudice the holders of any other claimn; |

(B) in the: order of priority provided by other proviaions of tho :
law of this State, all lien claims subordinate to uuch claim for Federal
taxes, 1nclud1ng Stato tax - 1iens, whether such lienu attached prior to
or ltter the date of onaotment of this proviaion, and claimc for wages,
other than tho remuneration of otfioorl of corporations, in the amount
of §___ | ~to each worker, earned within months of the commenceunmt
of tho proceoding, or of the date of adoption of an arrangement not |
Jndicialxy orderod, ror tho diatribution of the onployur'u nsaots;

(C) to the extent that they are not included in (A), claims |
for contributions and interest due or ioorued undar this Aét, which
have not been reduced to a lien; .. ' |
' (D) other claims in the order of priority providod by other
provisions of lau. In the event of an employer'a adjudication in banku
ruptey, Jjudicially confirned extension proposal, or compoaition, under

the Federal Bankruptcy Act of 1898, as amended, claims for contributions
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Section 9(c)(2)'(15)
upd interest due or accrued under this Act, which have not'been.reduced
to a lien, shall be entitled to such pfiority as is provided in said
_Bankruptcy Act f@r tax:s due any Siatevof thq‘United States,

(d) Refunds.--(1) If any individual or organization makes appli-
cation. for refund or credit of any amount paid as contributions or
interost under this Act and the oommissioner determines that such amount
or any portion thereof was erronecusly collected, the commissio;er may,

. in his discretion, allow a credit therefor, without interest, in connec-
tion with subsequent contribution payments, or‘refund from the :'und,
without 1nt9re§t, the amount erronecusly paid, No refund or credit
vnhall be allowed with respect to a payment as contributions or intorsst
unless an application therefor shall be made,on or before uhichevér of
the folloving dates is later: (a) ‘one year from the date on which auch
- payment was made; or (B) three years f!om the last day of tho period
with respect to which such payment was made, For a like cause and uithin
the ssme period a refurnd mey be made, or a oredit allowed, .on the motion
of the commissioner, - If the commissioner determines that contributions
or interest were erroneously paid to this State on wages insured under
‘the employment security law of some other State or of thé Federal 6ovarn-
ment, refund or adjustment thereof may be made without 1nt§reai,'1rro-
spective of the time limits provided in this aubsection,vonvsatiafiotory
proof that contributions or interest on such wages have been pald to auoh.
other State ar to the Federal Government., Nothing in this Act, or any

bart thereof, shall be construed to authorize any refund or credit of

~ money due and payable under the law and regulations in effect at the timn
such money was paid. ‘

(2) In the event that any application for refund or credit 1is
rejeotod, a written notice of reject%aF shall be forwarded to the
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Section 9(d)(2)

applicant. Within fifteen days after the mailing of such notice to the
applicant's last known address, or, in the aﬁsen‘ce of such mailing,
within fifteen days after delivery of such notice, the applicant may
appeal to the board of review, setting forth the grounds for such appeal,
PrOceedinga on éuch appeal shall be in accordance with the provisions
of section 9(f). - | |

(e) Assessments.=-(1) If any employer f;l.lé'o reports for tho:
‘purpose of determining the amount of contributions due but fiii’- to pay
any part of the contributions or mtqrect due thereon, or fails to file
such reporte when due, or files an incorrect or 1nsﬁffioi§nt report, t:m
commis uioner may aaeou the contributions or 1ntereat due on the baais
of the information submi t ted by the employer or on the baais of an
eatimt,e as to the amount due and shall give written notioe of such
aaaasemeﬁt to such employer. Wit.hin fifteen days aftor suoh notice was
mailed to the employer's last known address, or ot.herrl.ae deltnred to
him, the enployer may appeal to the 'boaxfd'or review, setting forth the
grounds for such appeal, Prdce‘edi'n'gs’on such appeal shall be had in
accordance with the provisipna of section 9(f). ' s |

(2) If the commissioner détgrﬁinea that the collection of my
contributions or interest under the brdvisiona of this Act will be
Jjeopardized by delay, he may, whether or not the time prescribed by
- this Act m' any regulations issued pur'}a'uant thereto i‘or m‘hking gopoftl :
and paying such contri_.butic)ns has expired, immediately uaoaav such con-; ’
tributions, together with interest, and shall give written noticé of
such assessment to thg employer, In such cases the right of qppehl to
the board of review shall be conditidnéd upon payment of the contri-
butions and interest so assessed or upon giving appropriate security to
the commissioner for the payment tl’;ireof.
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(3) I‘ an employer fails to pay the amount assessed pursuant to

this section, the commissioner may file with the clerk ‘of the

court of the countjr wherein the employer has his princ’ipalv place of
 business, and a. copy thereof with the clerk of the court of any

county in which such employer may have real or personal property, &

certificate under his official seal, statings the name of the employer,
his address, the amount of the contributicns and interest assessed and
in default, and that the time in which & judicial review is permitted,

_ pursuant to section 9(f), has expired i;thout such appeal ha“v:l.ng been

| taken (or that delay will Jeopardize collection), and thereupon such
clerk shall enter into the Judgment docket of the court the name of the
employer mentioned in the certificate, the amount of such contributions
and interest assessed and in default, and the date such certificate is
filed, When such certificate is duly filed and recorded, the amount of
t.h"o'uuuient ah:fu be a lien upon the entire interest of the employer,

legal or oquifablo, in any property, real or personal, tangible or

‘intangible, situated in the county where the certificate or a copy .

thereof was filed. Tfe priority of said liens shall be governed by the |

same rules as apply to that of a lien for taxes under the law of this
8tate.l/ No lien for contributions or interest shall be valid against

04

o/

1/ If the State has no general tax lien law, this sentence would not be

appropriate. If the State law gives to liens for certain types of

taxes a preference over others regardless of the relative dates of
attachment of such liens, it is suggested that there be inserted
before "taxes® a reference to the type of tax having the highest

such preference. However, before recommending such insertion, the .
agency should obtain legal advice to determine whether such action -

would oonflict in any way with constitutional limitations. Such a
confliet might arise in a situation where as a result of ranking

contribution liens with tax liens which bave a special priority over
pre-existing mortgages, such mortgages are ‘subordinated to the liens

for contributions, 72
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ons who purchases personal properﬁy from the employer in the usual course
of his business in good faith and without actual notice of such iie‘n.
Such 1lien may be enforced against any real or personal property in the
same manner as a Judgmnt of the _____ court duly docketed.,

(4) The foregoing remedies ehall be in lddition to all other
remedies,

(f) Hearings before the board of review,—Upon appeal from an

assessment or from a denial of a claim for refund or credit and after
. affording the appelimt and the comissioner a reasonable opportunity
for a fair hearing, the board of review shall make findings of fact and
conclusions of law and on the basis thereof affirm, modify, or Fevirse
th§ action of the comnissioner. The conduct of such hoarings shall be

consistent with the proviaions of section 6(f). |
(g) Judicial review.-~The board's decision shall be final

unlua within fifteen days after the notice was milod to the lut

knm address of a party, or othemise delivered to it, ‘that party

initiates a proceeding for judicial review 1n acoordance with section 6(1).
(h) Conclusiveness of dotermination.-‘m dotaminaw.cn O

decision duly made in proceedings under section 9(b), (c), (f),br (c)
which has become finnl , shall be binding in proceedings nnder uotion
9(d), (f), or (g) relating to applications for refund or credit, insofar
as such determination or decision necgssgrily involves the 1ém of |
whether an employing unit constitutes an employer or whether service per
formed fo:l', or in connsction with, the business of such employing unit
constitutes employment, |
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- ) Liabilit_[ of 8UCCE8SOr ¢ =—ANy 1rfd1vidual or organization
(4ncluding the types of organizations described in section 2(j) of this
Act), whether or not an employing unit, which acquires the 'organization,
trade, or business or a aubatantial part of the assets thereof, Irom an
o}ployer, shall be liable » in an amount not to exceed the reasonable ‘
vilue of the organization, trade, business, or assets acquired, for any
. contributions or interest due or accrued and unpaid by such employer,
and the amount of such liability ahall,iin addition, be a lien a;gainat
the property or uaoti 80 acquired whicl shall be prior to all other
h “lienss Provided, That the lien shall not be valid as against one who
acquires from the successor any interest in the property or aaeeta in
good faith, for value and without notice of the lien. On written requeat
made .after the acquiait.ion is completed, the commissioner shall .t‘mmiah
the successor with a written statement of the amount of contributiona and
mterut-duo or accrued and unpaid by the employer as of the data o; such
acquisition, and the amount of the liqbiiiiy of the sucééeaor or the
amount of the lien shall in no event exceed ﬁhe 11ability d:l.aoloaed,b’y
mch statement, The foregoing remedies shall be in addition to all"‘ot«hé;‘
| existing remodies against ' the employer or his successor,

(J) Cmtributions paid in error to a.nother State.--Contributims

due upder this Act with respect to wages for insured work ahall for \f.h-o' ‘_
purpose of this section be deemed to have been paid to the fund as of
the dl.tev-pqment was made as @ontributions therefor under another State
or Federal émployment security law if ant into the fund of such

i4
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contributions is ﬁade on such terms as the commissioner finds‘iill be
fair and reasonable as to lll atfectod interests. Paymanta +to the fund
under this subsection ‘shall bo deemed to be coutribntiona ror purposeu

of section 8.
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Section 10
UNEMPLOYMENT FUND .
SEC. 10(a) Establishment and cont.rol.--‘lhere is hereby estab-

lished as a apecial fund, R aeparato and apart from all public money or
funds of this State, an unemployment fund, which shall be administered

by the comiooioner exclusifely for the purposes of this Act. This

fund shall consist of (1) all contributions collected pursuant to this
Act, together with any interest thereon collected pursuant to section 9;

" '(2) all fines and penalties collected pursuant to the provisions of

this Act; (3) all interest earned upon any monéy in the fund; (4) all :
proporty or securities acquired in lieu of contributiona or other
liabilities to the f‘und; (5) all earnings of such property or securities;
(6) all money recovered on losses anstained by the fund; (7) all money L
received from the Federal unemployment account in the unmploymont trust
fund in accordance with title XII of the Social Security Act, as mondedg
and (8) all money received for the fund from any other source. All
money in the fund shall be comingled and undivided. |

(b) Accounts and deposit.--(1) The commi ssioner shall maintain

within the fund three separate accountss: a clearing account, an unem-
ployment trust fund account, and & benefit account. All money payable
to the fund, upon roceipt thereof by the comiasioner ’ shall be immedi-
ately deposited in the clearing account, Except as here:l.n otherwilo ,
provided, all money bin tho clearing account shall, after clearance, be
deposi ted imediately with the Secretary of the Treasury of the
United States of America to the credit of the account of this Stote in
the unemploymont trust fund, oatablishod and maintained pursuant to
section 904 of the Social Security- Act, u amended, notwithstanding any
‘76 . |



Section 10(b)(1) |
provisions of law in this State relating to the deposit, administration, |
release, or diaburaement'of money in the possession or custody of .this
Stgto to the.contiary. Réfunda pnyablo pursuant to aectiohs 9(d) and
2(¥)(6)(I) miy be paid from the clearing account or the benefit accounts
‘The benefit aceount shall consist of all money requisitioned from this
State's account in.the unemployment‘trust fund in the Tréasuny of the
United States for the payment of un:npioymaqt bcnefita. v
| (2) Except as herein otherwise provided, money in the clearing
gnd benefit accounts hqy be deposited in any depositary bank in which
’g'eneral funds of the State may be deposited, but no public deposit
insurance charge or premium shall be paid out of the fund, Monay in
the clearing and benefit accounts shall not be commingled with other
State funds, but shall be maintained in separate accounts on the books
of the depositary ban. Such money eh&ll be secured byvthe depositary in :
which 1t s held to the same extent and in the same manner as required by .
the gener;l depositary law of this State, and collateral pledged for this |
purpose shall be maintained in a separate custody account.l/ The commis~ .

}/ In a State where‘there is no genefal depositary law or the existing
law is inadequate or uncertain, a provision such as the following is -
recommended in place of this sentences SR

wSuch money shall be secured by the depositary bank by collat-
eral in the full amount of the funds on deposit. Such security
shall consist of (a) United States Government obligations, '
direct or guaranteed, and (b) direct obligations of the State
of . Such collateral security shall be pledged &t not
to exceed the face value of the obligation and shall be kept

- geparate and distinct from any collateral security pledged to

. 8ecure other funds of the State.® Sl o ,
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sioner shall give a bond conditioned upon the faithful performnce of
hia dutiea with respeot to the fund in an amount not to exceed S
'I'he bond shall be approved aa to 1egality and form by ‘the attorney
oA

general of this St.ate.

(c) Advances from the Federul unemployment account.-.—'i'he commi s=

sioner is authorized and directed to apply for an advance to the State
unemplomnt fund from the Federal unemployment account 1n the unemploy-
ment trust fund, and to accept the reaponsibility for the repo,yment of
such advanc_e in accordance with the vconditd.onsv epeciﬂ.od in titls XII

of the Social s«lmriw Act, as amended, in order to securs to this State
and its citizens the ﬁadvanﬁge availé.ﬁle under the provisions of such
“title, | | |

| (4) Withdrawals from the unemp_lgymnt trust fund,=-(1) lloney

requ:l.a:ltioned from thie State's account in the unemployment truet fund
shall be ‘used cxcluaively for the payment of benefita and for refunds
pursuant to sections 9{d) V:&nd 2(k)(6)(1). The commissioner vahall from
time to time requisition from the unemployment trust fund such amounts,
nof exceeding the amounts standing to this State's account therein, as
he deems necessary for the payment of. such benefits and refunds for a |
reasonable future period. Upon receipt thereof such money shall be
depoaited in the benefit account. | | | |

(2) Aw bnlmce of money requiuitionod from the unemployment
trunt fund which remins in the boneﬁ.t. accotmt. after the expiration or
the period for whi.ch it was roquioitimed mn be deductod from esti-
mates for, and ut.ilised in ‘the pamnt oﬂ, bemfits and rM daz:hii
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succeeding periods, or, in the d:l.awetc.iouor the commissioner, shall be
mdéposit.ed with ihe Secretary of t;he .‘h'eaaury of the United States of
America, to the credit of the State's acco\mt in the uneuployment trust
fund, as provided in nct:l.on 10(b).

(e) 'Expenditures from the unemployment mnd.-'-!jbcpo?nditurea of
money in the benefit account and refunds from the cle&ing account shall
not be subject to axxy proviaiona of law requiring apecific appropriations

o other formal release by State officers of mcney in their custodys an
warrants issued for tho payment of benefit;s and refunds shall bear the
signature of the conmia_a‘ioner' or his dnly authorized agent for that

purpose,

. (f) Management of funds upon discontinuance of the t.memplgylnent
trust fund.=-The proviai;:na of section 10(a) » (b)), and (d) to the extent
that they relate to ihe 'ur;employmexiﬁ trust fund, shall be 0perafﬁiye only
8o long as such unemployment trust fund continues to gxist‘ and so long

as the Secretary of the Treasury of the United States of Aneri.ca continues
to maintain for this State a separate book account of all fu‘udé'deposited
therein by this State together with this State's proportionate share of
the earnings of such unénploymént_trudt fund, from which no other Sﬁate
is permitted to make withdrawals, If and when such unemployment trust
fund ceases to exist, or such 6_eparate book account is no longer main-
tained, all money belonging to the unempléyment fund of }this State shall
be administered by the commissioner as a trust fund exclusively for tﬁe"
purposes of this Act, and the commissioner shall have authority to hold,

invest, transfer, sell, deposit, and release such money, and any proper=
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ties, securities, or earnings acquired as an incident to sach admini-
stration. Such money siiall be 1_nveated in bonfls or other 1nteréat-
bearing obligations of the United States of America or of this State so
that all the assets of the fund shall ﬂways be readily convertib1§ into
cash when needed for the payment of bqnéfijts. |
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Section 11
, EMPLOYMENT SECURITY ADMINISTRATION FUND
SEC. 11(a) Establishment of administ:afi:on fund.~-There is hereby

created in the State treasury a special fund to be known as the employ-
‘ment security administration fund., All money depositpd or paid into
this fund shall be continuously available to the counissionor for
expenditure in accordance with the provisions of this Act, and shall
not lapse at any time or be transferred‘to any other fund, The fund
shall conni#t of all money appropriated by this State in Qccordance |
with section 11(d); all money received from the United States of America,
or ‘any agency thereof, and 511 money received from any other source

for the administration of this Act; &ll money received from any agency
of the United States or any other State as compensation for services

or facilities supplied to such agency; all amounts received pursuant to
any surety bond or insurance policy.Or from other sources for losses
sustained by the employment sécurity administrat&bn fund or by reasch
of damage to property, equipment, or auppliesvpurchaaed frbﬁ money in
such fund; and all proceeds realized from the sale or diapoaition of
any such property, equipment, or supplies which may no longer be
necessary for the proper administration of this Act,

(b) Protection a _gainst loss.-Such money shall be aecured by

the depositany 1n which it 1a held to tho same extent and in the same

manner as required by the general depositany law of this State, and

!
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collateral pledged va‘}mll be maintained in a separate custody account.l/
m State treasurer shall be lisble on his official bond for the faithful
porfoménce of his duties in connection with the employmenf aecuritj ‘
administration fund provi&ed under this Acf. Suchyliability on the
official bond shall be effective Mediately. upon ‘the enactment of this
provision, and such 1iability shall exist in addition to any liability
upon any separate bond existent on the effective date of this provision,
or which may be y.vén iri the future. |

(c) Deposit and disbursement.-—All money in the employment

security administration fund shall. be depoeited, administered, and dis-
| bursed in the same panner and under the same ;:ondiuona and requirements
as is provided by law for other special funds in. the State f.réasufy, except
that money in this fund shall not be commingled with other State funds,
but shall be maintained in a separate account on the books of a deposi- .
tary benk. ALl money in this fund shall be expended solely for the
! purpoéoh and in thov #ndt’mta‘ found necessary by the ‘Secretary of' Labor
for the prdper and ‘efficient ‘admiriistréuon of the employment sc’c'.uﬂt,y

program.

1/ Wnere there is no general depositary law or the existing law is
inadequate or uncertain, a provision such as the following is
recommended in place of this sentences o L
“Such money shall be secured by the depositary bank by collat-
eral in the full amount of the funds on deposit. Such security
shall consist of (a) United States Government obligations,
direct or guaranteed and (b) direct obligations of the State
of . Such collateral security shall be pledged at not to
i exceed the face value of the obligation, and shall be kept
peparate and distinct from any collateral security pledged to
secure other funds of the State."
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' (d) Reimbursement of the fund,—If any money received in the
employment security adminiatration fund after June 30 , 19).1 is found
by the Secretary of Labor, because of any action or contingency, to
have been lost or to have been expended for purposes other than, or 1n'
amounts in excess of, those found neoeaeary by the Socretary of Labor
for the proper administration of the employment security program, it
is the policy of this State that such noney shall be reploced by money
appropriated for suoh. purpose from the general funds of this State to
the employment security adminiatration rnnd for oxpenditurea as provided
in section 11(c). Upon receipt w»f such a finding by the Secretary of
Labor, the comiasioner shall pronptly report the amount required for :
- such replaconant to the Governor and the Governor shal]., at the earliout
opportunity, oubnit to the legislature a request for the appropriation
of such amount. ’mia eubsoction shall not be oonstruod to rolieve this
State of its obligations with reopect to funda received prior
July 1, 191.1, pursuant to the proviaiona‘ of titlo II1I of the Social
Security Acte | |
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Section 12
ADMINISTRATIVE ORGANIZATION ‘
(First provia;&on)
SEC. 12(a) Bureau of Bnp;gzm_ent:&curiﬂ.—-mere is hereby

created in the Department of Labor & bureau to be known as the Bureau
of Employment Security, with two codrdinate program divisions, an emplpye
ment service division and an uxiénployment insurance diﬂaion, and l\}ch
of.her adminietratife units as are necessary tb carry out the pnrpoaéa
of the lfw. The Bureau of Employment Security shall be administered: b‘y'
a 'full-tizmo salaried director, wha ahgll be sﬁbject to the supervision
and direction of the commissioner of labor, In accordance with the pro=
visions of aoction 13(d), the oommiaaionér shall appoint, fix the com-
p\ansation of, and prescribe the duties of the director of. the Bureau of
&nploymont SOcurity. ‘
(Second provision) ‘ ,
(a) Department of Employment Security.--There is hereby created

a Department of Employment Security with two coordinate program bureaus,
an employment service bureau and an nnemployﬁent insurance bureau, and
guch other units as are névcesaary to carry out the purposes of the law,
The Department of Employment Security shall be administered by a commise
sioner, appoihted by the Governor in 'the sime manner as the commissioners
of other departments of the State government.,

(Firat provision)

(b) Board of review,~-In accordance w’ithb the provisions of

section 13(d), the Governor shall appoint a board of review consisting
of three full=time members.
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(Second provision)

(b) Board of review.—The (Governor shall appoint a board of
review‘conaigting' of one full-time member, selected pursuant to section
13(d) who shall act as chairman, one representative of employers and oﬁe
representative of employees. The latter two may be select_.ed yif.hout
regard to aectian 13(d) and shall be paid a fee of not more than $__
per day of active service plus necessary cxpenaes. No hearing shall -

' proceed in the absence of the chairman of the board of review; the ‘
‘chairman shall act alone in the absence of any other nember.
(Third provision) B
(b) Board of reviéw.--'l'he 1/ of this State shall

constitute the board of review,

(¢) Advisory councila.-—'l‘he comniuioner shall appo:l.nt a State
advisory council, composed of men and women, including an equl.l nunmber -
of employer representatives and employee representatives who may fairly
" be regarded as representative because of their vocation, employment, or
affiliations, and of such members representing the general public as the
conmissioner may designate. }Such cqnncil shall aid the commissioner in
formulating policies and solving prdblema related to the a.dmi.niitrtt.ion'
of the employment aedurity program and in assuring impartielity,. neu~
trality, and freedom from pnftiun influence ih the solution of such'
problems. The commissioner may uléo appoint special councils to perform
~ appropriate services, Members of such advisory councils shall serve

!

y Enter the title of the person, such as 'commiuioncr,' ndirector,¥
or the name of the board or comiaaion that is to hear banofit and
liability appeals,.
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without compensation but shall be reimbursed for any travel and sub=
sistence expenses incurred, in acordance Idth t;he travel and subsist-
ence regulations appliéiblo to employees of "tho Bureau of Employment
Security. The advisory council shall meet ‘u'froquently as the
commissioner deems necéssary but not leqa than twice each year. The
advisory council shall make reports of its meetings; such reports shall
include a record of it; discussions and its rgoomendationﬁ. The

~commiasioner shall make such reports available to any interested persons

or groups.
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Anmxsm'nou

SEC. 13(a) Duties and pcwera of the comissioner.--—(l) It

shall be the duty of the commissioner to administer this Act; and he
shall have power and authority to adopt, amend, or rescind such rules |
and regulations, to employ such persons, make such expenditures, require
such reports, make suth investigations, deviee lucle methods of proce= '
du.re, and t.eke such other action as he deems neceuary or suitable to
thit end, The comieeioner shall detemine hie own organ:l.ut:l.on pursuant
to section 12(a); he may delegate such power and authority as he deems
reasonable and proper for the effective administration of this Act, and
may in his discretion require a bond of any person handling money or "
 signing checks. The comiuioner shall have an ofﬁ.d.el eeel which
shall be judicially not.iced.

(2) The provieione of the lagnar-Peyeer Act., as anended, are
hereby accepted by this State, and the (Stat.e) Departnent of

is hereby de:eignated and conetituted the egency of this sute tor the
purposes of said Act. The comnisasioner shall establish and ninta.iu ,
free public employment offices in such number and in such places as may
be necessary for the proper edminiet'raﬁoh of this Act and for the pur-
poses of performing such funé_t.i.ene as are within the purview of the |
Wagner-Peyser Act, | R -

(3) No later than ____ of eacﬁ e’m-nu-be&-ed ,..-f,,y the

1/ The requirement for reports should be adjusted to the time and
frequency of regular 1egielative sessions in the Btlte, eithet
~ anmial or bienndal, :
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comnissioner shall submit to the Governo;- a repqrt covering the admin-
istration and operation of this vAc't' during the preceding two 1/ calendar
,,mg and shall make such reccmendations for mmta to this Act as
he deems proper. | o |

(b) Research and publica’t‘iom-(l) The 'comﬂ.uioxier, with the

advice and aid of the advisory counéil, shall study and make reeo‘m“v-‘
- dations on the most effective methods of providing economic oéomfity
. through unemployment insurance, emplaynent service, nd related programs
and shall take appropriate steps to promots the ramhMt of unem-
ployed workers thfoughput the State in every w' that may be feasible;
and to these ends shall carry on and publish the results of investiga-
tions and research studies, o | |

(2) The conn:ll.s.aionorl shall cause to be printed for distributiocn
to the pnblie the text of this Act, his regulations and general rules,
his reports to the Governor, and any other material he dm relevant
and suitable, and shall furnish the same to any person upon application,

(c) Adogtion,' amendment, and rescission of gene’r"ol'md'gg:' ecial
rules and regulations,—General and special rules may be adopted, '

amended, or rescinded by the commissioner only after public hearing or
opportunity to be heard thar;oh, of ﬁh:l.ch proper notice hu been given,
' General rules shall become effective ten days after filing with the
secretary of state and publication in one or more newspapers otvg‘u_m‘rd
circulation in this State. S8pecial rules shall become étrcétivo ten |

1/ The requirement for reports should be adjusted to the time and
frequency of regular legislative sessions in the State, either

anmual or biennial,
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" days after notification or mailing to the last known address of thé; »
individuals or employing units affected thereby. Regulations may bo
adopted, amended, or rescinded by the commissioner and ,b};all become
 effective in the manner and at the tiﬁe‘i_: prescribed by him,

(First provision)

(d) Merit system and personnel,—(1) Thevcomis,sioner' is

authorized and directed to provide a merit system covering all persons
employed in the administration of this Act and shall have authority,
by regulation, to provide for all matters which are appropriate to
the eatgbnahment and muntepancé of such system on the basis of
efﬁc:l.enjlcy and fitaess and: which may be nééesséry to meet personnel
standards promulgated by the Secrétary of Labor pursuant to the Social
Security Act and the Wagner-Peyser Act, both as amended. The commissioner
nay '3naintain the merit system in conjunction with the merit system of
any other agehcy or agencies of this State if such system meets the
personnel standards promulgated by the Secretary of Labor, Pursuant to
the authority granted under section 13(a) and in accordance with the
provisions of the regulations adopted pursuant to this subsection the
comnissioner shall appoint, fix the c&mpehsation, and pru-cribe the
duties and powers of such officers, emplbyeeé,and other persons as may
‘be‘negeaaaz_-y 'in the pertoimanc_e of his duties under this Act.
(Second provision)
{d) Merit system and personnel=—(1) In accordance with the |

f,oquirem‘enta of the :'_l_/ of this State and on the basis of the

1/ Insert the title of the State civil service law,
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Section 13(d)(1) (Szcund proyisicn)
authority granted under section 13(a), the commissioner chall appoint,
fix the compensation, and prescribe the dutiéé and.pOWers of such
officers, employees,and other persons aé may be hecessary in the per-
;formance of his duties under the Actx Provided, That in cobperatioﬁ'
with the i/ the commissioner may take such action as may be
necessar& to meet the personnel sténdardsppfomulgated by the Secretary
of Labor pursuant to the Social Security Act and the Wagner-Peyser Act,
both as amended,

(2) Notwithstanding an& provision of law to the’cohtrar&, the
commissioner shall have authority to dismiss without'ndtice any peréon
employed in the administration of this Act upon receipt of notice of a
determination by the United States Civil Service Commission that such
person has violated the provisions of t%e Act of Congress entitled "An
Act to prevent pernicious political activitieé," as amended (United States

Code, title 18, section 61(a)) and that such violation warrants the

removal of such person from his employment.

(e) Records and repofts of employing units.=-(1) Each employ-
ing unit shall keep true and accurate work records, for auch periods of
‘time and containing such informatioh as the commissioner may preacribe.
Such records shall be open to 1nsp§ction and be subject to being copied
by the ¢ommiseioner or his auﬁhorized represen£atives at aﬁy reasonab1e 

time and as often as may be necessary.

1/ Insert here the name of the State agency which administers the State
civil service law, ' . ,
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(2) The commissioner, an appeal tribunal,or the board of review
may require from any embloying unit, with respect to persons who are
peri’oming or have performed service for it, any sworn or unsworn reports
which are deemed necessary for the effective administration of this Aét.

(i’) Preservation and destruction of agency records.—(1) The

commissioner may cause to be made fmch sunmaries, compilations , photo=
graphs, ;luplica.tions,- or reproductions .of any records, reports, or
transcripts thereof as he may deem advisable for the effective and
economical preservation of the information contained therein, and such
sumaries, compilations, photogiaphs, duplications,or reproductions,
duly authenticated, shall be admissible in any proceedinga under this
VAct if the original record or records would have been admissible therein.
(2) The commissioner may provide by regulation for the deatruo-
tion, after reasonable periods, of any records, reports, transcripts,
other papers in his custody, or reproductions thereof, the preservation
- of which is no longer necesaa.ry for the establishment of cpntribntion
liability or of benefit rights or for any other purpose necessary to ,the'
proper administration of thib Act, including any required au@it thereof.

(g) Authority to administer oaths and issue aubpdenaa.;-(l) In

the discharge of the duties imposed by this Act, the comnissioner, an
Appeai tribunal, the board of révimi, and any duly authorized ri’preoent-
ative of any of them ah;ll have power to administer oaths and’ affirma= |
tions, take depositions, certify to official acts , and issue’ aubpoen‘éa‘

to compel the attendance of witnesses and the production of books,

papers, correspondence, memorand_a, and other records dedmed necessary -

i
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Section 13(g)(1)

as evidence in connection with a disputedvclaim or the administration
of this Act, |

| (2 In case of contumaQy by any pe:aon dufiné a héaring or
oth§r lvvcstigation under this Act, or in case any person refuses to
obey ¢ aubpoené which has been issued to him under this Act, the commis-
sioner, an appeal tribunal, thevboard of review, or any duly auﬁhorized
representative of any of them, may apply for a court order to be issued
to such person, Upon such application, the order may be'issued by any
court of this State within whose Jurisdiction the investigation is being
carried on, or within whose Jurisdiction the person guilty of contumacy
or of refusal to obey the subpoena is found, resides, or transacts
business, The order may require such person ﬁo appear before the
official who is conducting the investigation,vto produce records or
other evidence if so ordefed by such official, and to give testimony
there regarding the matier under investigation. Failure to obey such
order of the court may be punished by aaid court as a éontemp£ thereof,

(3) No person shall be excused from attending and testifying or

from producing books, papers, correspondence, memoranda, and other
records before the commissioner, an appeal tribunal, the board of review,
or any duly authorized representative of any of them, or in obediance to
the subpoena of any of them or or such representative, on the ground
that the testimony or evidence,-documentary or otherwise, required of
him may tend to incriminate him or subject him to a penalty or forfei-
ture; but no individual shall be prosecuted or subjected to any penalty

or forfeiture for or on account of any transaction, matter, or thing

!
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Section 13(g)(3)
concerning which he is compelled, after having claimed hié privilege
against self-incrimination, to testify or produce evidence, documentary
or otherwise, except that such individual so testifying shall hot~be
exempt from proéecution and puniéhment'rbr perjury comnitted in so
testifying. ' |

(h) Representation of agency in courte~-(1) In any civil

action to enforce the provisions of this Act and in any proceeding for
judicial review pursuant to sections 6(1) and 9(g), the commi ssioner,

the board of review, and the State may be represented by any qualified

.attorney who is employed by the commissiOner and is designated by him

for this purpose; or, at the comnissioner's request, by ihe attorney
general, or if the action is brought in the courts of any other Siate,
by any attorneyvqualified to appear in the courts of that State.

(2) Allvcriminal actions for violation of amy provision of this
Act, or of any rules or regulations issued pursuant thereto, shall be
prosecuted by the attorney general of the State; or, at his request and
under his direction, by the prosecuting attorney of any county in‘which
the employing unit concerned has a place of business or the violator
resides, |

(1) Disclosure of information.--Except as otherwise provided

in this Act, information obtained from any employing unit or individual
pursusnt to the administration of this Act, and determinations as to
the benefit rights of any individual shall be held confidential and
shall not be disclosed or be open to public.inspection in any manner

revealing the individual's or the employing unit's identity, Any
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Section 13(1) -

claimant (or his legal representative) shall be supplied with information
from the recbrda of thé departmént, to the extent neceésary for the proper
preaentation of his claim in an& proceeding uﬁder this Act with respéc£
tbereto.‘ Shbject to such restrictions as the commissioner may by regu;
lation p;eacribe, (1) information may be made available to any agency of
this or any other State, or any Federal agency, charged with thé'admin-
istration of an unemployment insurance program or the maintenance of a
qystem of public employment offices, or for purposes of the Federal
Unemployment Tax Act to the Bureau of Internal Revenue of the
United States Department of the Treasury, and (2) information obtained
1n connection with the administration of the employmept service may be
made available to persons or agencies only for purposes related to the
operation of a public employment service. Upon request therefor, the
commissioner shall furnish to any ag®ncy of the United States charged
with the administration of public works 6rvassistance through-public
employment, the name, address, ordinary océupation, and emﬁlqyment
status of each recipient of benefits and such recipient's rights to
further benefits under this Act., The commissioner may reQuest the
Comptroller of the Currency of the United States to cause an examination
of the correctness of any return or report of any national banking asso=-
ciation rendered pursuant to the pfovisions of this Act, and may in
connéction with aﬁch request transmit any suéh report or return to the
Comptroller of the Currency of the United States as provided in
section 1606(c) of the Federal Unemployment Tax Act,

(3) Federal-State,cooperation.-Q(l) In the administration of
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Section 13(j)(1)
ﬂhis Act, the commissioner shall cooperate with the Departmett of Labor
to the fullest extent consistent with the provieiona of this Act, and
shall take such action, through the adoption of apprOpriate rules,
regulatidns, administrative methods and at#ndards, ay may be necessary
Ato secure to this State and its citizens all advantages available under
- the provisions of the Social Security Act, as amended, section 1601 of the
Federal Unemployment Tax Act, and the Wagner-Peyser Act, as amended.,

(2) The commissioner shall comply with the regulationé of the
Secretary of Labor relating to the receipt or expenditure by this State
of money granted under any of such acts and shall make such reports, in
such form and containing such information as the Secretary of Labor may
from time to time require, and shall comply with such provisions as the
Secretary of Labor may from time to fime find necessary to #aaure the
correctness and verificationvof such reports, The commissioner shall
afford reasonable cobperation’with every agency of the United States
charged with the administration of any employment security law,

(3) Te commissioner is authorized to make such investigations,
obtain and transmit such information, make available such services and
facilities, and exercise such of the other powers provided herein with
respect to the administration of this Act as he deems necessary or appro=
priate to facilitate the administration of any State or Fedefal unemploy-
ment insurance or public employment service law and in like manner, to
accept and utilize information, services, and facilities made available.
to the State by the agency charged with the administration of any such

other unemployment insurance or public employment service law,
o/

’
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Section‘lh

| PENALTIES :
SEC. 1lh(a) Misrepresentation to obtain bene fits.~-Any person

who makes a false statement or representation of a material fact knowing
it to be false or knowingly fails to disclose a material fact with
intent to defraud by obtaining or increasing any benefit under this Act
or under an employment security law of any other State, of the Federal
Government, or of a fbreign government, either for himself or for any
other person, shall be fined not less than #25 nor more than $200, or
imprisoned for not longer than sixty days, or both; and each such falso
statement or representation or failure to disclose a material fac+

shall constitute a separate offensez Provided however, That no such
fine or imprisonment shall be imposed in any case in which disqnali-

fication has been determined under section h(b)(?).
(b) Misrepresentation by employing unit.--Any employing unit

or any officer or agent of an employing unit or any other person who ‘
makes a false statement or representation knowing it to be false, or
who knowingly fails to disclose a material fact, to defraud an indivi-
dual by preventing or reducing the payment of benefits to which sueh
individual would otherwise 'be entitled, or to avoid becoming or remair.-

ing a subject émployer, or to avoid or reduce any contribution or other

payment required from an employing unit under this Act or under the
employment security law of any other State, of the Federal Government,

or of a foreign government, or who wilfully fails or refuses to make any

such contributions or other payment or to furnish any reports'requirad
hereunder or to produce or permit the.inspection or copying of records

as required hereunder, shall be fined not'less than $25 nor more than
$200, or imprisoned for not longer than sixty days, or both; and each
such false statement or represenmtation or failure to disclose a material

fact, and each day such failure or refusal continues shall constitute a
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separate offenae,

(c) Noncompliance with subpoe:sxa of ggeucy&-ﬁm; person who,
without just cause, falls or refuses to attend and testify B’:r to answer
any lawrul inquiry or to produce books, papers, correspondeuce, memoranda,
band other records, if it is in his power 80 to do, in obediance to a sub~
poena of the commissioner, an appeal tribunal, the board of review, or
any duly suthorized representative of any of then, shall be fined not less
than $25 nor more than $200 or imprisoned to'r{ not longer than sixty days,
or both; and each day such failure or refusal continues ghall constitute
a.separate offensé.

(d) Violation of law, rules, or regulations.~-Any persan who

wilfully vioclates any provision of this Act or any order, rule, or
regulation thereurxda', the violation of which is made unlawful or the
observance of which is required under the terms of this Act, and for
which a penalty is neither prescribed in this Act nor provided by any
other applicable statute, shall be fined not less than $25 nor more than
$200 or imprisoned for not longer than sixty days, or both; and eaéh»dqy ‘
such violation continues shall constiiute a separate offense.

(e) Unauthorized disclosure of information.--If the commissioner

or any employee of the commissioner_qr”any member or employee‘ of the board
of rev:lew,_ in violation of the provisions of ‘section 13(1), makes any ‘dis-
closure of information obtained from any employing unit or individual in
the administration of this Act, or if any person who has obtained any iist
of applicants for work or of claimants or recipienta of benefits under this
Act uses or peﬁn_ité the use of o:mch 1ist for any purpose not authorized by
section 13(1), he shall be fined not loss than 425 nor more ‘than $200 or
impriscned for not longer than ninety (fb&ﬂ, or both, |
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Section 15
RECIPROCAL ARRANGEMENTS

SEC. 15(a) Interstate benefi'; payments.--The comnissioner is

hereby authorized to enter into reciprocal arrangements with appropriate
and dqiy authorized agenqies of other States or of the Federal
Government, or both, whefeby potential rights to benefits under this

Act may constitute the basis for payment of benefits by another State or
by the Federal Government and potentiﬁl rights to benefits accumulated
under the law of another State or of the Federal Government may consti-
tute the basis for the payment of benefits by this State. Such benefits
shall be paid under such proviéions of this Act or under the provisions
of the law of such State or of the Féderal Government or under such
combination of the provisions of both laws as may be agreed upon as
being fair and reasonable to all affected intgrests.' No such arrangement
shall be entered into unless it contains provision for reimbursement to
the fund for such benefits as are paid on the basis of wages and service .
bsubject to the law of another State or of the Federal Government, and
provision for reimbursement from the fund for such benefitp'as are paid
by another State or by the Federal Government on the‘basis of wages énd
ser;vice subject to this Act. Reimbursements paid from the fund pursuant

to this subsection shall be deemed to be benefits for the purposes of
-~ .
+his Actly

(b) Combining wage éredita.-—The_commiasioner is hereby authore
ized to enter into reciprocal arrangements with appropriate and duly

authorized agencies of other States or of the Federal Government, or
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Section 15(b)
Soth, wherchy wages, upon the basis of which an individual may become
entitled to benefits under anlempiqyment,security law of another State
or of the Federal Government, shall be deémed to be wages for insured
work for the purpose of determining his benefits under this Act; and
wages for insured work, on the basis of which an individual may become
entitled to benefits under this Act shall be deemed to be wages on the
basis of which unemployment insurance is payable under such law of
another State or of the Federal Government, No such arrangement shall
be entered into unless it contains provision for reimbursement to the
fund for such of tﬁe'benefits paid under this Act on the basis of~uu§h
wages and provision for reimbursement from the fund for such benefits
paid under such other law on the basis og wages for insured work, as
the commissioner 'finds will be fair and feéaonable to all affected
interests, Reimbursements paid from the fund pursuant to this subsection
shall be deemed to be benefits for the purposes of this Act.l/

(¢) Reciprocal coverage,~The commissioner is herety authorized
to enter into reciprocal arrangements with appropriate and duly authorw
ized agencies of other States or of the Federal Goverﬁment, or both,

whereby, notwithstanding the provisions of section 5(k):

_/ States which provide for charging employer accounts with benefits
paid may provide for not charging benefits paid on combined wages
by inserting the following language at this points "except that
no charge shall be made to an employer's account under section 8
in excess of the maximum benefits payable under section 3 or when
no benefits would have been payable to an individual but for this
section, because of the lack of wages for insured work necessary
to qualify for benefits.”

/
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Secﬁibn 15(c)(1)

- (1) Service performed bg an individual for a single employtng
~unit for which service is customarlly performed by such individual in |
more than onelstate shall be deemed to be service performed entirely
within aﬁy one of the States in which (A) any part of such individual's
service is performed, or (B) eﬁéh individual has his residence, or
(C) the employing unit maintains a place of businesss Provided, That
there is inbeffect, as to such service, an approved election by an
employing unit with thé acquiescence of such ihdividual, pursuant to
which service performed by such individual for such- employing unit is
deemed to be performed entirely within such State; and

(2) Service performed by not more than three individuals, on
ény portion of a day but not ﬁecessarily simultaneously, for a single'
-employing unit which customarily opérates in more than one State shall
be deemed to be service perfqrmed entirely within the State ih which
| such employing unit maintains the headquartefs of its buéiness: |
Provided, That there is in effect; as to such service, an approved
eleciion by an employing unit with the affirmati§e consent of each such
individual, pursuant to which service perfofmed by such individual for

such employing unit is deemed to be performed entirely within such State,

(d) Reexamination of recipfoéal arrangements.~-If after entering
into an arrangement provided by section lﬁ(a); (b),or (c¢) the commissioner
finds that the employment secufity law of any State or of the Federal
Government pérticipating in such arrangément has been changed'in a

material respect, the commissioner shall make a new finding as to whether
such arrangement shall be continued with such State or with the Federal

Government,
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Section 15(e)

(e) Cooperation with agéncies of foreign governments,--To the
extent permissible under the laws and Constitution of the,Unitedetaiea,
the commissioner is authorizéd to enter into orvcooperatevin arrange-
ments whereby facilitieé‘andvserviceSrprovided under this Act, and
facilities and services provided under the employmént security law of
any fofeign government may be utilized for the taking of claims and the
pgyment of benefits under the employment securityllan of thié State or
u{der a similar law of such governmeht; and to enter into arrangements
of the character provided in this section with the agency of a foreign

government administering an employment security lamw,
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Section 16
' SAVING CLAUSE
SEC. 16, The legislature reserves the right to amend or repeal

all or any part ot this Act lt any time; and therro shall be no mted
private right of any kind agunat cuch amendnent or rapeal. All the
rights, privileges, or mmues conferred by thia Act or by acts
done pursuant t.hereto shall exist aubjoct to the pdver of t.he logialature
to amend or repeal this Act at any time.

Section 17
SEPARABILITY OF PROVISIONS
CEC. 17. If any ﬁrovi;:ion of this Act, or the applicaticn
thereof to any person or circumta.nce, is held 1nva11d the ren.inder
of this Act, and the application of auch provieion to other persons
or circumstances, shall not be aff:.cted thereby.

Section 18

EFFECTIVE DATE
SEC, 18, This Act shall take effect upon passage,
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COMMENTARY
ON
PROVISIONS OF EMPLOTMENT SECURITY ACT

Declaration of State Public Policy

A statement of public policy is of continuing value in the administra-
tion and interpretation of an employment security law., It is perhaps
more important in periods of high-level employment than in periods of
extensive unemployment. During these latter periods the harm resulting
from unemployment is recognized and there is general acceptance of the
necessity for alleviatory legislation. In periods of high-level employ-
ment there is less recognition of this need, partly because the public
1s inclined to forget and partly because employment security legisla-
tion has mitigated the effect of such unemployment as does exist. One
difficulty which a program of prevention, such as unemploymen' insurance,
always faces is that it tends to destroy the very evidence which justi-
fies its existence, ‘ -

The policy statement i's a reminder that the legislature found unemploy-
ment a menace to the health, morals, and welfare of the people and
adopted legislation for the abatement of the menace through the main-
tenance of a free public employment service and the setting aside of
unemployment reserves to be used for the benefit of unemployed persons.

~ Section 1
SHORT TITLE AND RULE OF STATUIDRI CONSTRUCTICN

The title "Employment Security Act" suggests the broad scope of the unem?-
ployment insurance and placement program. It is short and therefore '
simplifies reference to the Act. '

The rule of statutory construction is designed to assure that the Act

will be liberally construed to accomplish its broad social purpose, in

a manner consistent with those standards of the Federal laws which must

. be satisfied if the grants and privileges of the Federal acts are to be
available to the State and its citizens. S



Comentary -~ Section 2
DEFINITIONS

Sec.aon 2 includes definitions of terns which have special, limited, or
purely technical meaning for the purpose of the employment security act.
They are arranged in alphabetical order to facilitate reference. Words
and terms which are not defined in this or other sections of tlie Act are
used in their usual (dictionary) meaning rather than in any speclal sense.
Terms which are defined in other sections of the Act are listed at the end
of the commentary on this section. '

(a) American vessel.--A definition of American vessel is needed in the
Act because the coverage of maritime service is limited to service per-
formed on American vessels, The definition is similar to that in sec-
tion 1607(n) of the Federal Unemployment Tax Act. The coverage of service.
performed on American vessels does not follow the usual localization

. provisions of section 2(k)(2) and (3), but is based on the authorization

in seciion 1606(f) of the Federal act, as set forth in section 2(x)(1)(c)
and as explained in the commentary on that section ("maritime service"),

(b) Base periocd.--All systems of unemployment insurance include some
basis Tor measuring the accumulation of benefit rights and the utilisa-
tion of those rights. In contrast to the old-age and survivors insurance
program, unemployment insurance is a short-term program with rights '
currently established by workers in the labor force for use in the event
of their unemployment in the relatively near future. The State laws
identify the period for measuring the accumlation of rights as a base
period. It is a period of the claimant's previous employment experience
in insured work, which is used as the base for determining insured status, .
weekly benefit, and maximum annual benefits. The two definitions of this
period which are suggested in the draft utilize a one-year base period
and relate it to another one-year period, the benefit year, in which
benefit rights based on the claimant's base-period employment may be .
exercised. These definitions provide a base period for each individual
related to his individual benefit year, which in turn is ordinarily
related to the beginning of his unemployment (see page C = 4).

Pirst definition: Under the first definition, the base period is %“the
TIrst Tour of the last five completed calendar quarters immediately
preceding the first day of an individusl's benefit year.® The interval.
between .the end of the base period and the beginning of the benefit year
(three to six months) is intended to allow time for the recording of the
base~period wages necessary to. establish a benefit year, prior to the
beginning of such a year. The language of such a provision allows a
minipum lag of one quarter but since wage reports are usually received
one month after the close of & quarter and wage records should be
‘available at the beginning of the quarter in which they may be needed,
the operating time for processing the wage reports is only two months.




Commentary - Section 2(b) {Second definition)

Second definition: The second definition differs from the first in pro-
viding an interval of four to seven months between the end of the base
period and the beginning of the benefit year. Thus it allows one month
more for the processing of wage records; it is included in the draft for
those States which have found the intervals allowed under the first
definition too short for this purpose. Because it allows three months
for processing the wage records received each quarter, it makes possible
year-round processing of wage recards,

A shorter lag between base period and benefit year.--With the high-quarter
formulas presented in this Manual, it is essentlal to have the base period
constitute four calendar quarters. If the benefit year begins with the
filing of a request for a determination of insured status, and the base
period is in terms of calendar quarters, it is impossible to eliminate all
lag between the base period and the benefit year. It is possible, however,
to eliminate the lag quarter and to reduce the lag to less than a calendar
quarter in States in which the industrial pattern and experience with
employer compliance with the reporting requirements are such as to permit
doing away with quarterly wage reporting and the maintenance of wage-record
files. The base period would then be defined as the "four completed calen-
dar quarters immediately preceding the first day of an individual 's benefit
year." (For a transition provision when the base period and benefit year
are changed, see page C - 5]1,) . o : ‘

The chief advantage of such a system is the elimination of time-consuming
procedures involved in obtaining and processing a large number of wage
{tems which will never be used for benefit determinations. Another advan-
tage is that most employers need file only one report for an individual,
after a claim is filed combining a repcrt of wages for the base period
(by quarter) and a report regarding the reason for the worker's separation,

To assure that benefit payments are not delayed by failure of employers to
comply promptly with the request for wage and separation data the law of a
State which does not require quarterly wage reports showld contain specific
authorization to the commissioner to compute and pay benefits on the basis
of information furnished by the claimant in cases in which employer reports

- ars delayed beyond a specified time, Such a provision could well be included
in section 13(e), concerning records and reports of employing units,

Since such a system places on claimants the responsibility for identifying
all base-period employers when they file their claims, each employer should
be required, by statute or regulation, to furnish all workers employed by
him with written notices bearing the employer's firm name, account number,
and reporting address. '

Uniform base period.--A uniform base period, with a corresponding uniform
Benefit year, is not recommended in spite of the simplification involved
in using the calendar year as the base year for all claimants who file
claims in a benefit year beginning three to six months after the end of
 the calendar year. Definitions of uniform base period and uniform benefit
year have been omitted from this edition of the Manual because it has been
found that such a system affects different claimants unevenly, depending
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- Commentary -~ Section 2(b)

on when their employment began in relation to the base period and/or
when thelr unemployment began in relation to the benefit year. Specif-
ically, (1) many claimants may lose their benefit rights or have them
greavly reduced because their earnings in a continuous spell of employ-
nment are divided between two base periods; (2) eligibility for benefits
of new entrants to the labor force may be unduly delayed; (3) unused
wage credits for a considerable period would be available to establish
rights for a second benefit year and in some cases a taird benefit year
without intervening employment. 1In addition, the majority of claimants
draw benefits based on more remote (and therefore less representative)
employment and wages than with an individual base period.

Moreover, a uniform base period and benefit year result in an anmual
concentration of the wage record load and the claim load at the beginning
of the benefit year or just prior thereto., In addition to the notices of
unemployment of workers just becoming unemployed, the agency receives
requests for determination of insured status and claims for benefits
from claimants in compensable status at the ernd of the old benafit Yyear,
from those who exhausted their benefit rights in the old benefit year
and have remained unemployed, and from those who were not insured in the
old benefit year but may be insured in the new benefit year,

(c) Benefits.--Benefits are defined in terms of "money payments payable
to an individual; as provided in this Act, with respect to his unemploy-
ment® to assure the payment of benefits in money, and to confine the use
of the term to such money payments. Thus a claim for benefits is a
claim for a money piyment; a request for a determination of insured
status, or a notice of unemployment, or a certification for walting~
week credit 18 not a claim for benefits.

(d) Benefit year.--The benefit year 1s the period for which the deter-
mination of insured status is effective for an insured worker., A deter-
mination of weekly and maximum annual benefits, once made for an '
individual, will, in the absence of an error or of additional wage
information, remain unchanged throughout the benefit year, =

The individual benefit year, used with either of the definitions of base
period, is a one-year period which begins with the day as of which an
individual first files a request for a determination of his insured
status and is found to have sufficient wages to be an insured worker,

ag defined in section 2(o) of the Act. The Bureau recommends that a
determination of insured status may be made, whether or not the indivi-"
dual is unemployed when he requests this determination, for three

* reasons: First, the determination of unemployment is related to a
week and when an individual first appears at the office it is not known
whether he will be unemployed for a week, For claimants for benefits
for total unemployment, the severance of the employment relationship

is often indefinite. Many remain "on call® for their employers. More=-
over, partially employed individuals are permitted to file claims when
they are claiming partial benefits. ;Second, there is need for a proced-
ure under which a worker may contest a decision on coverage prior to the
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Commentary - Section 2(d)

time he is unemployed. The filing of a request for determination of
insured status will permit an employed warker to appeal an exclusion

from coverage and obtain a hearing, before he becomes’ unemployed, on

an issue vitally affecting his rights. Third, if the agency could not
establish a benefit year until a worker had certified to a week of unem-
ployment, many redeterminations of insured status would have to be made
wmen claimants did not report a week of unemployment until a later quarters

Tae indlvidual benefit year is defined as a one-year period, rather than
a fifty-two-week period which is one or two days short of a full years
In a few instances, a fifty-two-week benefit year could result in the
inclusion of the same calendar quarter in the base period for each of
two successive benefit years. To illustrate, a benefit year of fifty-:
two full weeks from January 1, 1950 to December 30, 1950, could be followed
by a benefit year from December 31, 1950 to December 29, 1951. Under the
first definition, the base period for both those benefit years would then
include the calendar quarter July 1 to September 30, 1949,

For a discussion of the allocation to one benefit year of a compensable.
week which falls within two such years, see comments on section 2(s),
page C - 22.

(e) Calendar quarter.--The term calendar quarter is used throughout the
Act in the definitions, in the benefit formula, and as the period for
contribution collection.

(f) Claimant.--This term covers individuals who are at any stage in the
~ precess of establishing their rights to benefits. Claimant as here used
includes individuals who have indicated their intention to claim benefits
by filing a request for a detemmination of insured status or a notize of
unemployment or a certification for a waiting week as well as individuals
-who are filing claims for their first week of benefits and beneficiaries
who are filing claims for subsequent weeks of unemployment. ,

(g) Commissioner.--If the title of the responsible official or board
in charge of the agency administering the law is defined, the drafting
of legislation is facilitated by the use of a short term such as
fcommissioner," "commission,® or "department" and the necessity for
full identification with every reference is avoided. Commissioner, for
example, may refer to the Commissioner of Labor or the Commissioner of
BEmployment Security. The term to be defined will depend on the
administrative organization set up in section 12.

(h) Contributions.--The definition limits the term contribu.ions to
payments made by an employer into a State unemployment fund ‘%on account

of having individuals performing service for him." Interest and penal-
ties afe not contributions since they are payable’becauze of late payments:
rather than on account of employment. The definition corresponds to, but
is broader than, the provisicns of section 1600 of the Federal Unemployment
Tax Act which impose an employer tax "with respect to having individuals

in his employ," because the concept of "employment® is more inclusive

than the Federal provision in that it goes beyond a master-servant
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Commentary - Section 2(h)

relation (see section 2(k)(5)). (Treasury regulations provide that
contributions may be credited for tax offset whether or not they are paid
with respect to "employment" as defined in section 1607(c).) The defini-
tion also corresponds to the provisions of 1601(a){3) which exclude
interest and penalties from consideration for purposes of tax offset.

If a State collects contributions from workers as well as employers
(see page C - 84), the definition should be modified appropriately.

(i) Employer.--Throughout the Act it is necessary to distinguish -
between legal entities (whether persons or types of organizations)

waich are required to contribute to the unemployment  fund and other legal
entities which have had some employing experience but are not .liable '
. for such payments, The term employing unit (see section 2(j)) is used
in the more inclusive sense while the defined term employer is limited

to persons and organizations liable for contributions. The distinctions
between the two terms should be carefully observed since it is frequently
necessary to distinguish between subject and nonsubject employirg units
for which service is performed. : '

If significant changes are made in the scope of the definition of :
employer, it is essential that the date the amendment becomes effective
be embodied in the definition. If coverage is extended, the date indi-
cates the time as of which contributions and benefit rights begin to
accrue. : S

In some States only those employing units which employ a specified
number of individuals within a specified period are employers. The '
number of individuals may be approximated in terms of a specified pay -
roll within a period. Three definitions are included in the draft.

The first definition is preferred. ' : : AN
First definition of employer: coverage of one or more at any time,-=-
The most satisfactory definition of employer inciudes all employing
units having any covered service performed for them. With such a
definition the .only basis for exclusion under the Act is found in the
employment exclusions (section 2(k)(6)). The first definition makes
subject to the Act any employing unit which had one or more individuals
engaged in employment at any time, as does the Social Security Act for -
the old-age and survivors insurance program. The major advantage of the
definition is that it assures all workers engaged in covered employment
the opportunity to become insured. There is little justification for
linmiting that opportunity to workers who happen to work for employers
with a given number of employees and denying it to workers engaged by
employers with fewer employees. Moreover, for workers whose employment
is scattered among a number of employers and employing units, the wages
from an employer excluded by a size-of-firm test may make the difference
between insured status and lack of status or may substantially increase
their weekly benefit amount or total potential benefits.

A secondary advantage, but a iery important oné, lies in the simplicity
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Commentary - Section 2(1) (First definition) ,

of administration under the definition. The only fact that ned be
determined is that some one performed serylice covered by the Act for
the employing unit in the year. The unit is not subject in any year
unless it engages someone in such service. There is no problem of
‘retroactive coverage for service performed during the first part of a
calendar year because there is no pay-roll test (first alternative) and
no weeks-of-employment test (second alternative). :

For further discussion of this definition see the comments on Provisions
to extend coverage, page C - 8.

Ssction 2(1)(2) includes within the Wefinition of employer, for the
effective period of the election, any employing unit which urder sec-
‘tion 7 of the Act has elected coverage of excluded services. -

Second definition of employer in terms of amount of pay roll.-~Under

this definition employer status is determine by the amount of wages
paid in a calendar quarter without regard to the number of workers or
the length of their employment. The inclusion of the phrase "in either
the current or preceding calendar year® results in continuous coverage
from year to year unless liability is terminated; it prevents there °
being a substantial period at the beginning of each year during which
no employing unit is subject to the law.

The extent to which coveérage may be broadened or narrowed under this
defirition will depend on the amount of pay roll selected as a basis
of ;coverage. The amount of wages used to determine coverage should be
determined in the 1ight of the coverage desired and the wage levels in
the State. States adopting such an approach to coverage should select
& figure which will permit the widest possible coverage and eliminate .
persons only casually attached to the labor market. Pay-roll coverage
 tests now in State laws vary; most of them can be met by employers of
"%one or more." ‘

Tird definition of employer in terms of number of workers.--The basie
pattern of the definition of employer in the Federal Unemployment Tax .-
Act (section 1607(a)) is followed here. Employer coverage is based on
employmént of a given number of individuals within a given number of =
weeks in the year. Because the definition 1s based on service in a
number of different calendar weeks within a year, the provision contains
a clause for treating as two separate weeks a week which falls partly - -

- within one calendar year and partly within the next calendar year.

Under the Federal Unemployment Tax Act, the minimum number of workers
specified is eight and the number of days (each day in a different
calendar week) is twenty. Many States using this method of coverage
have reduced the number of workers below eight or the number of weeks
below twenty. A few States supplement definitions of this type with
provisions which extend coverage to employers who have extensive
operations in the State for periods shorter than the specified number
of weeks. For example, supplementary provisions cover employing units
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Commentary - Section 2(4i) (Third definition)

having twenty-five workers in one week or a $10,000 pay roll in any
quarter. : '

The provision in temms of pay roll is easier to administer than that
in terms of the number of workers and the number of weeks they worked,
since the amount of pay roll by calendar quarters can be obtained more

readily than information on weeks of employment.,

Provisions to extend coverage, second and third definitions.--Under both
fha‘second and third definitions, certain provisions, not necessary when
coverage 1s "one or more," are included to extend ccverage.

(1) Service covered by an election in another State.--The proviso clause
in paragraph (1) of these alternative definitions has the effect of making
an employing unit subject to the State law even though it has elected to
have the service performed for it in the State covered under another State
law in accordance with an interstate arrangement (see comments on sec-
tion 15(c)(1), page C - 123), The purpose of this proviso is to make
sure that such employment is included in determining the status of such
employing unit as an employer. No contributions, however, will be pay-
able on the basis of this service because it is excluded from the defini-
tion of employment by section 2(k)(6)(Q). - ' B

(2) Successor employers.--Paragraph (2) of the alternative definitions
of employer gives the status of employer to an employing unit which
acquires substantially all the assets of another employing unit which
was an employer at the time of the acquisition. If the acquiring unit
purchases only a portion of the business, status is not acquired unless
the portion transferred was large enough to have made the transferring
employer subject or unless the successor's employment record in com-
bination with that of the predecessor meets the test in paragraph (3).
For example, if, in a State which limits coverage to employing units o
with a pay roll of $200 in a quarter, an employer with a quarterly

pay roll of $300 sold half of his business, the portion of the busi-
ness transferred would not in itself be large enough to have estab-
lished the subjectivity of the transferring employer; or if, ina
State which limits coverage to firms with eight or more employees, an
employer with nine employees sold a portion of his business involving
the employment of five employees, there would be no transfer of BN
employer status to the successor unit. If, however, the transferring
employer had had twenty employees and his sale had inwolved ten of
them, the acquiring unit would automatically become an employer.

(3) Merger of employment records.--In case of the to%al transfer of
a buslness, the combined employment record, whether pay rolls or
number ‘of individuals, of a successor employing unit and the predeces=-
sor is the test for determination of employer status. This provision
1s needed when neither unit prior to the acquisition had enough pay
roll or enough employees for a long enough period to qualify as an
employer. The provision has no retroactive effect on the predecessor
employer but makes the successor subject at the time of the transfer
without having to establish his liability on the basis of his own
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Commentary - Section 2(1)(1) (Second and third definitions)

experience after the transfer. W‘th the second definition of employer,
this would delay liability for at least one quarter; with the third
definition, for the number of weeks specified in section 2(1)(1).

(4) Commbn ownership or control provision.--In cases of common control
or ovmership of a number of nonsubject employing units, each unit is an
employer .f the total employment of all such units is sufficient to make
a single employing unit an employer. The purpose of this provision is
to prevent avoidance of coverage by a business enterprise through the
device of organizing as a group of separate legal entities.

(5) Coverage based on Federal 1iability.--Employing units subject to
the Federal unemployment tax, by reason of having eight or more
employees in the United States, are subject to the State law even
though such employing units are not employers under the State law by
reason of any other provision of section 2(i). In the absence of such
a provision (and in the absence of a voluntary election) the employing
units in question would be required to pay the full Federal tax on the.
service performed within the State and the individuals performing such
service would be deprived of any benefit credit for such service. The
~provision is so drawn that if at any time in the future smaller employers
are covered under the Federal Unemployment Tax Act, coverage under the
State law will be automatically extended. Since this provision estab-
lishes coverage under the State law on the basis of the employing
unit!s 1liability for the Federal unemployment tax in either the current
or preceding year and continues such coverage until it is terminated in
- accordance with the provisions of section 7, it will provide continuous
_coverage.

An employer subject to the Federal Unemployment Tax Act is liable for
State contributions not only with respect to service on which he is
required to pay the Federal tax but also with respect to any other
service performed for him which comes within the State's definition
of employment

The companion provision in the definition of employment (section 2(k)
(1)(D)) should be noted. Together these two provisions will permit
the 8tate to levy State contributions on any service on which the
employing unit is liable for the Federal tox. Automatically, they
will enable a State to take immediate advantage of any extension of
-coverage under the Federal act.

(6) -Continued coverage.--Paragraph (6) provides that the coverage of
employing units whose coverage has been established shall continue
until it is terminated under the provisions of section 7.

(7) ‘Emflo%ing units covered by election.--Paragraph (7) includes under
‘the de on of employer employing units which have electad coverage .

under section 7(e).

(J) Employing unit.--(1) Employing unit is defined in terms of the
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Commentary - Soctdon 2(J)

types of edministrative or business organizations for which one or more
individuals performed service subsequent to the beginning of the program,
January 1, 1936, In extending coverage care should be taken to make sure
that the list includes all types of organization to be covered, If it
does not, a new category should be added to the definition. For example,
the State government and its political subdivisions and instrumentalities
have been added to the 1list so that these political entities are included
whenever there is a reference to employing units.

The provisions on multiple establishments, contractor-tacking, and indi-
viduals engaged by &n employer or an employing unit are all intended to
unify services which are in fact performedi for one employing unit., These
provisicns are needed only in States which limit coverage by size of firm.
They have been included in the definition of the employing unit rather
than in the definition of employer because employing units reporting on -
the basis of the definition give all the facts that the agency needs to
- mske a determination whether the employing unit is ah employer subject
to the Act. .

(2) Multiple establishments.--Paragraph (2) of the definition prevents
splitting an employing unit having two or more establishments within the

State into two or more entities in order to avoid coverage or fo reduce
tax liability. Individuals performing service in each such establishment

are deemed to be performing service for a single employing unit.

(3) Contractor-tacking clause.--Paragraph (3) of the definition is
called a contragtor-tacking clause because it attributes certain service
to an émploying unit when the work is performed for it indirectly by con-
tractors or subcontractors who are not themselves subject to the Act.
Such service is limited to work which is normally a part of the employ-
ing unit's usual trade, occupation, profession, or business, -

In determining whether or not an employing upit has sufficient pay roll
or workers to qualify as an employer, the service for the contractor or
subcontractor is counted as though it was performed directly for the
principal. Accordingly, an employing unit cannot avoid coverage by
entering into contractual arrangements for the performance of service
normally a part of its business. The clause may extend the protection
of the law to workers in cases in which the contractor is not a subject
employer but the principal using the contractor's service is an employer.’
It facilitates administration because one, rather than two or more units,
submits reports on the service performed for the principal and the con=
tracting units, ‘ _ '

(4) 1Individuals engaged by an employee of an employing unit.--This para-
graph also is designed to ensure the inclusion of all service performed
by ar individual for an employing unit if he was engaged by one of the
unit®s employees to assist that employee in his work for the employing
unit, and it had actual or constructive knowledge of the work.

’

(k) Employmen «=-Paragraph (1) of this section descfibgs in positive
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Commentary - Section 2(k) (1)

terms service which is covered under the Act. It includes service per-
formed as an employee of an employing unit within the State, provided
that such service is not exempt under the employment exclusions of
section 2(k)(6). In addition to this general description, section
2(k) (1) makes specific reference to five types of service: (1) service
performed by an individual as an officer of a corporation, (2) service
in interstate commerce, (3) service for the State and its political
subdivisions and instrumentalitles, (4) service on an American vessel,
and (5) service which is subject to the Federal Unemployment Tax Act.
These references have been included because each type of service has
some special characteristic which might exclude it from the general
definition if the intent of the legislature to cover such service was
not clearly indicated.

(A) Service of corporate of ficers.--Reference to the service of corporate
officers 1s made ;% Torestall any question as to their status as employees.

The Federal Unemployment Tax Act accomplishes the same purpose by including
an officer of a corporation in the definition of the term employee. '

Service in interstate commerce.--Reference to service in interstate com=-
merce 18 desirable to avoid any interpretation which would result in the
“imitation of coverage to intrastate commerce., Since such a high percen-
tage of each State's economy is interstate in character, such an inter-
pretation would greatly restrict the usefulness of the employment secur-
ity law. Section 1606(a) of the Federal Unemployment Tax Act specifically
" allows the States to cover service performed in interstate commerce.

(B) Service for the State and its political subdivisions,-~The mere
omission of & specific exclusion from the definition of employment,
such as service performed for a State qr its political subdivisions or
instrumentalities, would not necessarily serve to cover such service
because State legislation affecting employment in private enterprise is
generally not applicable to public employees. Congequently affirmative
reference to coverage here and in the definition of employing unit is
advisable.

Wnile it may not be feasible to cover all State and local government
workers, coverage of such workers under the State law should be as
broad as possible. Some progress has been made in the extension of
the State employment security laws to cover these groups even though
wages for service for State and local governments cannot be made sub=
ject to the Federal tax. A few States have provisions which cover
only the so-called proprietary functions of government and exclude
fran coverage employees engaged in purely governmental functions. ,
This narrow coverage has proved unsatisfactory because of the diffi-
culties in arriving at a clear-cut distinction between the two types
of functions. Even if the distinctions were clear, the need for pro-
tection is not limited to workers engaged in proprietary functions;
employees performing purely governmental functions also face the possi-
bility of unemployment. (See also comments on paragraphs (J) and (K)
of section 2(k)(6), page C - 17). : , CoL

-

’
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Commentary - Section 2{k)(1)(C)

(C) Irritins sarvico.--Ypecial reference to maritime sorvice is included
because the basis for determining the State of jurisdiction of such ser-
vice differs from that usscd in 811 other cases; the localization tests

An paragraphs (2) and (3) of section 2(k) of the definition of employment
are not applicable to maritime employment. The clause which introduces
-the. reference, i.e., "notwlthstanding any other provisions of this subsec-.
tlon" will exempt maritime employment from the application of these tests.
Section 1606(f) of the Federal Unemployment Tax Act authorizes the States
to require contributions from maritime employers and from the officers and
crews of American veseels. The right to require such contributions for
sorvice performed on any vessel is limited to the State in which the
employer maintains the operating office from which the operations of the
vesszel are regularly supervised, managed, directed, and controlled. ‘

(D) Service covered by Federal legislation,--Subject service includes
‘also service covered by the Federal Unemployment Tax Act and the provi-
sion is so worded that it would cover service covered by any other v
Federal legislation imposing a tax against which credit may be taken for
contributions required to be paid into a State unemployment fund. The
chief value of the provision is that it will result in the automatic
extension of coverage under the State law if Congress should delete or
narrow the exclusions in section 1607(c) of the Federal Unemp oyment Tax
&cto : ‘ ’ :

(2) and (3) Jurisdiction of coverage of service performed within and
without the State.--These paragraphs are drafted. to avold confllols and
overlapping coverage between States with respect to the service of a

single individual for a single employer performed in two or more States.

Tvio principles are embodied in the definitions (1) All the employment of
an individual for one employer should be allocated to one State and not
‘divided among the saveral States in which he may perform service, and such
State should be solely responsible for benefits payable to himj and (2) the
State to which his employment 1s allocated should be the one in which it is
most likely that he will become unemployed and seek work.

These paragraphs provide that all of an individual’s service is covered if
it is "localized" in the State, i.e., if he performs no service outside the
State except that incidental to his employment within the State. If on

this basis the work cannot be assigned to any State, it is assigned to the
State in which he performs some service and in which is located his base

of operations or the place from which his gervice is directed or controlled;
if the base of operations or the place of supervision is not in any State in
which he works, his total service is assigned to the State in which he
regides, if he performs some service in that State.

Without changing the content of these provisions, the order of the para-
graphs is changed to emphasize that it is necessary to determine (1) whe- .
ther the service of an individual is localized in the State making the
determination; and only if it is not localized there, (2) whether it is
localized in some other State. The individual's base of operations or the
place from which his gervice is directed or controlled has no bearing on a
determination of coverage unless it has been found that the service is not
localized in any State. _ .

¢ -12
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(4) Sorvice covered by election.~-This paragraph includes in the
definTtion of employment service covered by an election under section 7
and service which is covered as a result of a reciprocal arrangement
with other States under section 15(c). This arrangement permits the
allocation of an individual's service to one State even though it is not
localized there. (See also comments on section 15(c), page C - 123.)

(5) Employer-employee relationship.--Unemployment insurance should pro-
vide protectlion to workers who are dependent upon a job relationship for their
livelihood. Some basis for the determination of the existence or absence
of the employer-employee relationship is therefore essential. Paragraph (5)
rovides three tests, all of which must be met before it can be said that
ghe individual performing the service is not dependent upon his relationship
with an employers (A) He must be free fram control in the performance of
Lis duties; (B) his service must be performed outside the place of business
of the principal for whom he performs the service; and (C) he must be cus-
tomarily engaged in an independently established business of the same nature
as the service he performs for the principal,

While all three tests are important, the last is the most important for
the purposes of unemployment inasurance. When the control test alone is
used, methods of supervision may be so arranged that there is an appear-
ance of freedom from control on the part of an employee even though in
fact he depends for his livelihood upon his employment relationship with
his employer. A narrower provision on employer-employee relationship
such as that inherent in the common-law master-servant concept would
¢xclude from insurance protection many persons who are dependent upon
their jobs with employers.

If the Federal Unemployment Tax Act 1s amended to broaden the concept
of employee, the State agencies will no doubt wish to amend the provi-
sions on employer-employee relationship to obtain for their employers
the offset against the Federal tax and for their workers coverage under
the law, The general provision concerning service covered by Federal
legislation in section 2(k)(1)(D) is adequate to cover Federal changes
in employer-employee relationship as well as changes in excluded employ-
ments,

(6) HEmployment exclusions.--In contrast to section 2(k)(1) which is a
positive statement defining employment in broad general terms, section
2(k)(6) describes in detail types of service which are excluded from the
definition of employment.and the provisions of the Act. If a State
amends its law by adopting additional exclusions, the effective date of
"such exclusions should be included as part of the new provision. '
Similarly, if a State extends coverage by repealing an exclusion now in
its law, the effective date of such extension of coverage should be v
included as a part of the new provision. The date will prevent such an
' amendment's being construed either as a waiver of liability for contri-
“butions previously required under the law, or as voiding benefit rights
accrued prior to the amendment. Federal requirements (section 303(a)(5)
of the Social Security Act and 1603(a)(4) of the Federal Unemployment
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Tax Act) would not perm:.t refunds of contributions which were due under -
the law in effect during the period for which they were paid (see also
section 9(d) and comments thereon, page C -95),

In a comprehensive program covering all individuals dependent upon their
employment relationship, the exclusions would be confined to certain
marginal areas such as those (A) where there may be constitutional
reasons for exclusions; (B) where coverage would conflict with coverage
under another employment security law; (C) where dependence of the
employee upon an employer for his livelihood is not clearcut; and

(D) where the application of the law does not appear feasible. This
draft, however, incorporates exclusions similar to those in the Federal
Unemployment Tax Act. ‘

(Ab Agricultural labor.--This paragraph provides for the exclusion of
ag-icultural service but narrows the exclusion to service on small farm.
While ultimate coverage of all agricultural workers is desirable, a
gradual approach to such coverage may be advisable., The desirability
of broadening coverage should not be underestimated.

The exclusion of agricultural labor in most State laws follows the
definition in section 1607 of the Federa. Unemployment Tax Act which
exempts agricultural labor from the Federal tax, That definition, how-
ever, extends well beyond the general understanding of the term agricul~
tural labor. It extends beyond service directly related to the sowing
and reaping of agricultural preducts to service which is incidental to
ordinary farming operations or the preparation of fruits and vegetables
for market. It has resulted in the exclusion of service which is not
even distantly related to agricultural occupations as commonly conceived.
Bookkeepers, carpenters, mechanics, and electricians may perform service
on & farm, but theirs is not the type of service to which the man on the
street refers when he speaks of agricultural labor. The Federal defini-
tion excludes establishments that clean, grade, pack, and prepare any
agricultural or horticultural commodity for market or store and transport
the products to market or to a carrier, if this service is incidental to
ordinary farming operations. In the case of fruits and vegetables, the
exemptions are extended to service incidental to preparation of produce
for market, whether or not the service is incidental to ordinary farming
operations. o :

Workers oh large farms and workers engaged in the processing of food can
now be covered under State employment security laws without the adoption
of special administrative provisions such as those which might be neces-
sary if coverage were extended to workers on small farms. The employ- .
ment pattern of workers in food processing and on large farms closely
resembles that of industrial workers, and their employers, as a rule,
maintain records of their employment. If the narrower exclusion is
adopted, the exact size of the farm to be included will vary with the
character of farming operations in the State., Under the first provision,
size is expressed in terms of the amount of a farmer's pay roll; this
basis is simpler to-administer. Under the alternative, size is expressed.
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in terma of a given nuwber of workers in a specified number of weeks.
The number of workers need not necessarily be the same as in the general
coverage provisions., Thus, a State covering employers of one or more
could cover agricultural employers having eight or more workers,

(B) Domestic service in a private home.--As in the case of agricultural
workers, all domestic workers should ultimately be covered under the
unemployment insurance program; as a step in that direction the exclusion
in this subsection is drafted to limit the exclusion and provide coverage
for employees in households with several domestic employees. Experimen-
tation with coverage in this limited area in States where such households
are numerous would prepare the agency for extension of coverage to all
domestic workers,

The size of the household to be covered is expressed in terms of pay roll’
under the first definition and in terms of the number of employees in a
specific number of calendar weeks in the second definition. These provis-
ions are needed only if the State size-of-firm provision includes smaller
employing units than it is thought desirable to cover in the case of domes-
tic service.

(C) Casusl labor.~-This exclusion is made for administrativa reasons,
In States including employers of ane or more at any time, the coverage
of incidental or casual employment would result in the liability of
individusls who are not engaged in any business enterprise. In other
States, coverage of casual service performed for individuals in their.
private capacity rather than in connection with their trade or business
would be difficult to enforce.

The provision follows the exclusion in the Federal Unemployment Tax Act,-
as amended by the Social Security Act Amendments of 1950, effective with
respect to service performed after 1950. It substitutes a cash and
regularity-of-employment test for the less apecific test of relationship
to the employing unit's trade or business., The cash test refers to the
cash paid for services performed during a calendar quarter regardless of
when paid. Under the regularity-of-employment test, an individual is
"deemed to be regularly employed during a calendar quarter only if (1) he
performs service of the prescribed character for an ‘employing unit dur-
ing some portion of at least 24 days during the calendar quarter, or
- {2) he was regularly employed (as determined under (1)) during the preced—
ing calendar quarter,

(D) Service for nonprofit organizations.——Employees in nonprofit organi-
zations are subject to unemployment and need the protection of unemploy~
ment insurance. Equity and adequacy of protection can be assured only
when all individuals similarly situated are similarly protected. There

is no distinction in the work of laundresses, janitors, cooks, elevator
operators, or printers employed by business concerns and those who work

in similar occupations for nonprofit organizations. For this reason the
draft contains no general exclusion of service for nonprofit organiszations.
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Certain cmployeee whose scrvices with such organizations are only incidental
to their major occupations are excluded under the Act. The special relation-
ship of ministers of religion and members of religious orders to the church
and the congregation differs from the usual employer-employee relationship
and those groups are also gxcluded, Specifically the subsection limits the
exclusion to service which is exempt from income tax under section 101l of

the Internal Revenue Code if (i) the remuneration for such service is less
than $50 a quarter; or (ii) if the service is in connection with the collec-
tion of dues or premiums for a fraternal beneficiary society or order (away
from the home office); or (iii) is performed by a student who is regularly
attending classes; or (iv) is performed by members of religious orders or
duly ordained ministers of any religion. In general, the organizations
exempt under section 101 are religious, charitable, scientific, literary,

or educational in character; the reference to the code glves the agency a
ready-made basis for making determinations whether an organization is a
nonprofit organization. The change in the amount of remuneration under

(1) from "not to exceed $45 a quarter® to "is less than $50 a quarter®
corresponds to the 1950 amendment to section 1607(c)(10)(E), effective

with respect to service performed after 1950. :

(E) Maritime service directed from another State,--Paragraph (E) »
excludes maritime service which the State is not authorized to tax under
the provisions of section 1606(f) of the Federal Unemployment Tax Act.
It supplements paragraph (1)(c) of the definition of employment which
describes the maritime service which is subject to the Act,

(F) Service on a foreign vessel.--Paragraph (F) is similar to section
1607(c){4) of the Federal Unemployment Tax Act which specifically
excludes service on a foreign vessel unless the service of the individual
is restricted to service within the United States. For example, the ser-
vice of a seaman sailing under the French flag from New York to Cherbourg
would be excluded under this paragraph but the service of a carpenter who
was employed to repair the same vessel while it was in New York harbor
would not be excluded.

(G) Service on small fishing vessels.--Paragraph (G) is identical with
gection 1607(c)(17) of the Federal Unemployment Tax Act which excludes
the service of officers and members of the crew of fishing vessels if
the vessels on which they serve are of ten net tons or less and are not
engaged in catching or taking salmon or halibut for commerclal purposes.
The specific services which are excluded when performed on small vessels
are the catching, taking, harvesting, cultivating, or farming of any
kind of fish, shellfish, crustacea, sponges, seaweedg, or other aquatic
forms of animal or vegatable life.

(H) Family employment.--Paragraph (H) excludes service performed by an.
individual for nis son, daughter, or spouse and service performed by-a
child under twenty-one years of apge for his parent. Family employment
is often informal; both the existence of a clear-cut employer-employee
relationship and the severance of the relationship with resulting unem-
ployment are difficult of determination. Minor children may perform
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c2uevdes for prreats, lvea for their husbands, and parents for their
childroa without noceasarily being deperdent on that service for their
livoelihosd. e cxzclusion,. however, should not go beyond the listed
excmptions; an adult vho works for hie father moy be assumed to be
depcndent upon such employment for his livelihood.

(I) Federal service,--To meet constitutional difficulties service per-
forued for the Federal Government is excluded but the exemption is
linited to service the taxation of which Congress has not specifically
authorized. '

Scction 1606(b) of the Federal Unemployment Tax Act authorizes the States.
to rejuire contributions to their uncaployment funds for instrumentalities
of the United States if they are not wholly owned by the United States or
Ars not exempt under the Federal act by virtue of any other legal provis-
ion. One of the conditions on which Federal permission to cover instru-
mentalities depends i3 that provision be made for the refund of contri-
butions collected from Federal instrumentalities for any year with respect
to vhich the State law moy tail to be certified under section 1603(e) of
the Federal Unemployment Tax Act. Paragraph (I) contains a provision for ,
such refund,

Sec’ion 1606(e) of the Federal Unemployment Tax Act authorizes the taxa-
tion of service performed for the Bonneville Power Administration. Para-
graph (I) is so worded that it would automatically extend coverage if
Congress should, at some future date, extend its authorization to other
Federal instrumentalities.

(J) Elected officials.--Paragréiph (J) exempts elected public officials
and officials performing services for the State or its local subdivisions
who are paid on a fee basis. Elected officials are exempted because the
system 1s not designed to compensate unemployment resulting from failure .
to be reelected or fram choosing not to run again. Officers paid on a
fee basis are not included because of the difficulty of determining
wages both for contribution and for benefit-determination purposes.

(K) Employess on work-relief projects.--Paragraph (K) excludes from
coverage service performed on work-relief projects undertaken by the
State or any of its subdivisions. '

(L) Service performed for another State.--Paragraph,(L) excludes service
performed for another State, its political subdivisions or instrumentalities.

(¥) Service covered by Federal unem loyment insurance.--Paragraph (M)
serves exclude workers covered under the Railrcad Unemployment ’
Insurance Act, but is stated in general terms applicable to any unem-
ployment insurance system established by Congress so as to exempt any
workers who may in the future be brought under any other Federal system.

Cc -17



Commentary - Section 2(k)(6)(N)

(X) Service performed by an employee of a fcreign government.--Para-
graph (N) excludes service performed for a foreign government asz a
consular or other officer or employee in a nondiplomatic capacityi

(0) Service for an instrumentality of a foreign government.--Paragraph (0)
excludes service performed for an instrumentalily of a foreign government.
Such service is not as readily identifiable as service performed for the
government itself. Therefore, the language in the paragraph incorporates
the same two conditions upon which exemption is based in the Federal Unen~-
pldyment Tax Act, (section 1607(c)(12))s (1) the service is similar in
chatacter to that performed by employees of the United States Government
or any of its instrumentalities in foreign countries; and (ii) the foreign
goverrment reciprocates by granting cimilar exemption for service per-
formed within its territory by the United States employees.

(P) Service for an international organization.--Paragraph (P) exempts
service in the employ of an intermational organization. A similar
exclusion was adopted by Congress, effect.ve January 1946, as section
1607(c)(16) of the Federal Unemployment Tax Act. The term international
organization is defined in section 3797(a)(18) of the Internal Revenue
Code as meaning "a public international organization entitled to enjoy
privileges, exemptions, and immunities as an international organization
under the International Organizations Immunities Act.®

(Q) Reciprocal coverage arrangements.--~The exclusion from the definition
of employment in paragraph (@) is necessary to give full effect to resip-
rocal arrangements provided in section 15(c), whereby services of a
multlstate worker may be allocated to a single State. The implications

of the "except" clause are discussed in the comments on section 2(1)(1),
alternativ: definitions of employer, page C - 8.

(7) Service of individuals engaged only partly in insured work.--Para-
graph ('7) is similar to section 1607(d) of the Federal Unemployment Tax
Act. It is designed to simplify the treatment of the service of indivi-
duals who, though working for a single employer, split their time betwsen
covered &nd noncovered service. Under the provision all the service of
an individual ig included in the definition of employment if he spends
at least half of his time in any pay period performing service subject
to the Act; if he spends less than half of his time in insured work,

his total service is excluded. As in the Federal act, the last sentence
of the provision makes an exception when the services that are excluded
are subject to an unemployment insurance law enacted by Congress, If,
for example, an individual performs service in one pay period for

one employing unit in both railroad and non-railroad employment, his
railroad employment would be reported to the Railroad Retirement Board
and his non-railroad employment to the State employment security agency.

(1) Pmployment office.--Section 1603(a)(1) of the Federal Unemployment
Tax Act and section 303(a)(2) of the Social Security Act require pro-
viglon for the payment of all benefits through public employment offices
or such other agencies as the Secretary of Labor may approve, The defi-
nition of employment office in this section limits the term to those
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operated by governmental units. It includes public employment offices
operated by other States to provide for the payment of benefits through
the offices of other States under the interstate benefit payment plan,
and public employment offices operated by a Federal agency or by an
agency of a foreign government.

(n) Fund.--The term fund is defined as "the unemployment fund estab-
lished by this Act."

(n) Insured work.--The term insured work is included to avoid repetitién
of the phrase "employment for employers."

(o) 1Insured worker.--Insured worker is a newly defined term in unemploy-
ment insurance. 1he term is used in the Act whenever it is necessary to
specify an individual who has sufficient base-period employment or wages
to came within the scope of the benefit provisions of the Act. By its
uge the Act draws a clear line between the wage-credit determination for
a benefit year and a determination on the right to receive benefits for
a specific week of unemployment.

In the Manual it is necessary to define the term by reference to the
qualifying requirement in section 3(b) because of differing qualifying
requirements under the severa’ illustrative benefit formulas in sectiomn 3.
In some State laws the definiiion of insured worker could be drafted
specifically in terms of the State's qualifying requirement rather than
by reference to the appropriate section.

(p) State.--Paragraph (p) corresponds to the definition in section

160773} of the Federal Unemployment Tax Act. It defines the word State
a8 including Alaska, Hawali, and the District of Columbia in addition to
the 8tates of the United States, For the purpose of the Act, therefore,
the term includes all jurisdictions which have passed employment security
laws pursuant to the provisions of the Social Security Act and the Federal
Unemployment Tax Act, and simplifies reference to these jurisdictions.

(q) Wages.--(1) In numerous places throughout the Act it is necessary to
refer to wages for any work, whether or not insured work. The value of the
remuneration to the individual as a wage earner is significant; the name by
which the paymeént is designated, the medium in which it is made, and the
basis of payment are all immaterial, The definition, therefore, is in
general terms and includes remuneration for insured and noninsured work,
regardless of whether it is paid (A) as a wage, salary, bonus, or commis-
sion; (B) on a piece work, hourly, daily, weekly, monthly, annual, or

other basis; and (C) in cash or in kind, such as lodging, food, or clothing.

The determination of the value of remuneration paid in forms other than
cash and the reascnable amount of gratuities is administratively simpler
if made in accordance with general rules prescribed by the agency rather
than being left to determination in each individual case without any
general schedule or guide. Since such determinations will affect substan-
tive rights of workers anc employers, schedules established for the pur-
pose of making such determinations ahould be prescribed by rule published
after notice and hearing.
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The definition makes spccific reference to baclk-pay awards because .of the
decision of the United States Supreme Court in the case of the Social
Security Board v. Nierotko 1/ which held that back-pay awards under an
order of the National Labor Relations Board should be treated as wages.

Before this decision most State agencles considered back-pay awards .as
liquidated damages rather than payment for service. A few States, however,
held that back-pay awards were wages. Since the decision, similar inter-
pretations have been made in many States. The suggested language limits
the inclusion of the awards to those which are made after the effective
date of thc amendment and, for the determination of insured status only,
permits the allocation of such awards to the quarters with respect to
which they were paid. There is no specific provision in the definition
for the recovery of benefits which were paid for weeks with respect to
®hich back pay is later awarded, or for correcting previously made deter-
rinations of insured status and benefit payments. The general provision
(section 5(g)(2))which permits the State agency to reconsider a determina-
tion, within a specified time, when additional wages have become available
covers these latter cases.

As drafted, the definition of wages may be used to designate amounts that
are either paid or payable, The provisions dealing with contribution -
liability and benefit rights are drafted on a wages-pald basis. The term
wages, when used in certain sections of the law, must, however, designate
amounts payable, whether or not contributions are based on wages paid.

For example; in defining week of unemployment and in fixing the benefit
payment for a week of partial unemployment, wages payable for the week in
question must be taken into account. Moreover , when wages are not paid at
fixed intervals such as is the case of seamen who are paid at the end of a
voyage, it is more equitable to provide that benefits be paid on the same
basis as if wages were paid at regular intervals. Consequently provision
is made in the text for the allocation of wages, for the purpose of bene-
fit payments, to the period in which they were earned in accordance with
regulations to be prescribed by the commissioner.

(2) Exclusions from wages.~-The items which are specifically excluded
from the definition of wages are somewhat similar to those in the Federal
Unemployment Tax Act, section 1607(b) as amended by the 1950 Social Secur-
ity amendments. The exclusion of remuneration in excess of the amount
taxable under the Federal Unemployment Tax Act is not included in this
general definition of wages; since it is used only in connection with
taxable wages, it is in section 8(c) on contributions. The exclusions

. incorporated in the draft are:

(A) ' Group Insurance payments .--This paragraph excludes certain types of
group incurance payments which an employer may make on behalf of his
employees and their dependents (without deduction from the employees!
wages), including provision for retirement, sickness, accident, medical
care, hospital expenses, and death benefits. . This draft omits the

1/ Social Security Board v. Nierotko, 66 Sup. Ct. Rep. 637 (1946).

C - 20



Commentery - Section 2(q)(2)(A)

provision found in prior drafts that exclusion of payments for death
benefits is not effective if the employee has the option to receive
other payments in lieu of the death benefit, and the right to 'assign

the benefits or to withdraw from the plan, because it has been found to
be difficult to tell whether an imdividual had 5uch an option at a given
time,

(BR) Retirement payments.--This paragraph excludes retirement insurance
payments otner than group insurance made by an employer for an employee.

(C) Sickness, accident, medical, and hospitalization expenses.--This
paragraph excludes fram wages any payments made by an employer in
connection with sickness and hospitalization expenses of an employee
more than six months after the employee performed any services for him,

(D) Payments to or from an employer's trust,--This paragraph excludes

' payments made by employers to or from a trust fund exempt from sec-

tion 165(a) of the Internal Revenue Code which exempts from tax certain
trust funds established by employers for the exclusive benefit of their
employees and their beneficiaries. Payments made to employees as remuner-
ation for service for the trust are not excluded from wages under this
paragraph. :

(E) Old-age and survivors insurance contributions.--This paragraph is
incorporated in the Federal Act and in State laws to enable employers
to assume the obligation of paying the contribution imposed on their
workers for the purpose of old-age and survivors insurance without
having to pay the employmenrt tax on such payments. As amendea in
1950, effective with respect to remuneration paid after 1950, the
Federal Act excludes also payments by an employer of amounts required
from his workers under a State employment security law,

(F) Remuneration other than cash for casual labor,=~Paragraph (C)
contains an additional exclusion similar to that incorporated by the
Social Security Act Amendments of 1950 as section 1607(b)(7) of the
Federal Unemployment Tax Act, effective with respect to remuneration
paid after 1950. This paragraph excludes any remuneration in any
medium other than cash (as, for example, lodging, food, clothing,
car tokens, or weekly transportation passes) to an individual for
services not in the course of employing unit's trade or business
(including domestic service in a private home of the employer).

(G) Remuneration of stand-by workers of over 65,--Another exclusion,
which corresponds to the exclusion now contained in section 1607(b)(8)
(effective with respect to remuneration paid after 1950), eliminates
from the term "wages" the remuneration (other than vacation or sick
pay) of a stand-by worker who.has attained age sixty-five and whose
employment relationship has not terminated, if the individual does no
work for the employing unit in the period for which such remuneration
is paid.
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(1) Ncuias prvisnts. -~Disnissal paymeits which are not legally
requivid havy been eoluded from the definition of wages in prior

drafts of this Inmal and in the Federal'Unemployment Tax Act. Since,
effective writh respect to remuneration paid after 1951, dismissal payments
will constitute wages under the Federal Act, as amended in 1950, most.
States w11l wizh to omit the exclusion of dismissal pay with respect to
remuneration paid after 1951.

(r) Vaiting week.--A waiting period is included in employment security
lawa for two reasonz: (1) to allow time for making determinations and
for contesting them prior to the end of a compensable week; ard (2) to
preserve the fund by not paying for very short periods of unemployment .

The experience of the two States which have repealed the waiting-week
‘ provision indicates that there is not necessarily an administrative
need fcr a waiting week. Preservation of the fund alone does not
Justify the retention of the waiting week.

Because some States may have administrative reasons for a waiting week,
a definition of waiting week is included in the text in terms that
5implify the drafting of eligibility requirements in section 4. A wait-
ing period.of just one week is provided as being adequate to meet all
needs., With the definition of waiting pericd as a week of unemployment,
the waiting week ‘may be a week of either total.or partial unemployment.

The waiting week usually is the first week of unemployment occurring in
a benefit year., When there is a series of benefit payments in a period
of unemployment occurring at the close of the benefit Year and extending
into a new benefit year, no waiting week is required.(see section 4(a)).
A claimant may also carry credit for a waiting week into the succeeding
benefit year if he completes a waiting week before the end of the year
but cannot complete a compensable week within the Same year solely
because the end of the benefit year occurs before another week has elapsed.
The period within which walting-period credit may be carried forward
should be sufficient to include all such cases; the definition of bene-
fit year and of week must be taken into account. If more than one type
of week is used for benefit purposes (e.g., flexible week for total
unemployment and employer's pay-roll week for partial unemployment),

the period should be so set that it covers all cases,

According to section 4(a)(3) no benefits are payable for the waiting
week or any prior week of unemployment in a benefit year. The claimant
vho certifies for a waiting week must meet all the requirements of
section 4; the waiting period therefore cannot be served until after a
period of disqualification.

(s) Week.-~Week is defined in terms of seven consecutive days 8o that
the period used may be a flexible week beginning with any day a notice
of unemployment is filed or a pay-roll or calendar week. Regulations
must be adopted to define the type of week tc be used for purposes of
benefit payments and periods of ineligibility. The regulations should
provide also for the allocation of a compensable week which falls
within two benefit years to one of such years, v
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The flexible week has advantages. Its use permits the individual's week
of unemployment to begin with the first day of his unemployment. This
ensures that all workers need serve only the waiting period required by

. law, In contrast, the calendar week has the effect of imposing a seven-
day waiting period on claimants who lose their jobs on Saturday or Sunday
and a longer period on others whose unemployment begins on any other day
of the week.

(t) Week of unemployment.--The  term Yunemployment®" is not defined since
it 1s used in its generally accepted meaning as having reference to the
condition of an individual who, though usually dependent upon employment
for his livelihood, is out of work. However, an employment security law
must define the character and degree of unemployment to be compensated
and the time unit for measuring it. The definition in this section
establishes a week as the period for measuring the existence of unemploy-
ment and for paying benefits for unemployment. Any longer neriod delays
the payment of benefits and reduces the amount of benefits payable for
less than total unemployment.

An individual is not unemployed in any week unless he meets certain
westat (1) He must either have no work or less than full-time work
for an employing unit; and (2) any wages that are payable to him for
less than full-time work must be less than his weekly benefit amount.
The restriction of the word work to "work performed for any employing
unit® is intended to protect workers who, though dependent upon an
employment relationship for income, and available 'for work, may per-
form various tasks around the home or on a self-owned farm when out of
work. ' .

In combination the tests of unemployment serve equally well for the
individual who is totally unemployed without earnings (or with only

such incidental earnings as he can pick up thrcugh odd-job or self-
employment) and the individual who has not been separated from his
regular employment but who has had his hours cut and his wages radically
reduced.

Since the distinction between total and partial unemployment is one of
degree, one definition can serve all purposes and the law need not
differentiate between criteria for the determination of total and of
partial unemployment. Different requirements as to filing claims and
registration for work may be necessary in cases of claimants partially
unemployed, totally unemployed, or totally unemployed except for odd
Jobas. These, however, are matters of administrative detail, in which
discretion and flexibility are desirable, Matters of this kind are
handled more readily by regulation than by statute. The authority to
promulgate such regulations is to be found in the provisions concerning
‘the filing of claims and registration and reporting requirements.
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Definitions or explanations of other tems are included in the sections
where they are used. See, for example, the following in the sections of
the law indicated: : ' '

Administration fund o : 11(a)
Augmented benefit amount 3(a)
Basic benefit amount 3(a)
Computation date (experience rating) 8(d)
Dependent 3(e)
Maximum potential benefits 3(c)
Pay roll (experience rating) 8(d)
Qualifying period (experience rating) 8(d)
Qualifying wages : 3(b)
Reserve percentage (experience rating) 8(d)
Suitable work 4(c)
Weekly benefit amount 3(a)
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BENEFIT FORKULA

The commentary on section 3 is organized as followst (1) a general
discussion of policies and principles underlying the benefit formulas
(2) an explanation of the five benefit formulas which are included in
the text; (3) some suggested transitional provisions applicable when
benefit formulas are amended;and (4) some comments on types of formulas
which are not recommended. The following definitions included in sec~
tion 2 are integral parts of the formulas: benefits, base periocd,
benefit year, insured work, insured werlker, wages, waiting week, and
week of unemployment. See also section 4, Conditions for Receipt of
Benefits, and section 5, Determinations, Notices, and Payment of Bene-
fits, :

In outlining the policies and principles which must be ¢onsidered in
constructing a benefit formula, the various elements of the benefit
formula are presented separately but the interrelationship of weekly
benefit amount, qualifying wages, and duration of benefits should be
kept in mind. ‘

The five formulas in the text are presented to illustrate different
techniques, though all use high-quarter wages as the base for' computing
wage loss and, in part, for determining insured status. Such formulas
are in use in the great majority of the States. Each formule has cer-
tain advantages and disadvantages which should be carefully weighed.
Same of the techniques used in one formula could be used with others of
the formulas, as will be pointed out where pertinent. A1l the formulas
require reports of wages by calendar quarters, though the reports may
be. required quarterly, annually (with 2 uniform base period and benefit
year), or on a request basis after claims are filed.

High-quarter formulas have certain basic weaknesses, however, soume of
which are pointed out in the discussion below. The Bureau is exploering
other forwulas which may be used without wage records accumulated in
advance of need. ;

Since the amount of benefits payable under a State law is a matter for
State determinstion, no figures are included in the schedules outlined
in the draft language. However, illustrative figures are included in

the tables in the cowmentary on this sectlon. In view of the changes

which occur im wage and employment patterns, 1t is wise for any 3tate

to review periodically the various elements in the benefit formula and
to make necessary adjustments in the light of experience.

Weekly Benefit Amount

An unemployment insurence system which relates benefits to individual
claimants® prior wages should provide & differential between the
worker's income'whils working and his benefits while unemployed in
order to preserve the incentive to work. The definition of week of
unemployment (section 2(%)) sets the stage for the measurement and com-
pensation of unemployment in weeks. The unit of payment is the weekly
benefit amount for a week of total unemployuent.
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Vlage base for computing weekly benefiis.--(One of the most difficult
problems in drafting a benefit formula is the selection of the wage
base which will fairly reflect warkers' earning capacity in terms of
weekly wages. The wage base should minimize the effect of previous
unemployment upon the amount of the benefit; otherwise the formula
will require irregularly employed claimants to absorb a higher propor-
tion of wages lost through unemployment than regulerly employed
claimants. It was in recognition of this fact that early unemployment
insurance laws in this country based the weekly benefit amount on full-
time earnings or on an approximation of earnings for full employment.
Later, formulas were developed by which the weekly benefit is computed
directly from the total high-quarter or annual wages without the neces-
sity for determination of & weekly wage. The use of an annual wage
base is not recommended for reasons included in the discussion of
annual wage formulas on page C - 52,

The unit of a calendar quarter as a base for determining the weekly
benefit amount was selected largely because it permitted reporting for
unemployment-insurance purposes according to the pattern of wage report~
ing adopted for the old-age and survivors insurance progran. The high-
quarter formula represented a simplification, compared wita the full-
time weekly wage formulas formerly used, and it afforded for most
workers a reasonable approximation of a benefit based on full-time
weekly wages because "that quarter of the base period in which such
wages were highest® generally represents more than fragmentary employ-
ment. In a period of reasonably good employment, the high quarter 1is
& quarter of full or nearly full employment for most insured workers,
The resulting benefit amount, therefore, reflects for these workers,

& Traction of average earnings during & period of relatively full

employnent.

Bven in & calendar quarter, however, many workers experience some
unemployment, The proportion for whom this will be the case varles
with general economic conditions snd with counditions in given indus-
tries and geographical areas, This fact of unemployment within the
high quarter must be given consideration in determining what fraction
of high-quarter wages should be compensated. The weekly benefit
amount should not be determined on the assumption that all workers
have had full employment during their high quarter; i.e., the average
weekly wage should not necessarily be assumed to be 1/13 of high-quar-
ter wages. '

Proportion of wage loss to be compensated.-~If the benefits payable
are to provide real security against the hazard of unemployment, the
bonefit amount should cover the basic necessitises of most claimants
and their families without requiring them to resort to relief or to
reduce substantially their level of living while drawing benefits.
Budgetary items which must be met, whether or not a worker is ‘
employed, are food and rent, including light and fuel. Over short
periodes, pwrchase of clothing for adults may be deferred and,in the
case of growing children, curtailed. Claimants cannot be expected
to move to less expensive quarters or to reduce major food costs
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during periods of terporary unemployment. The proportion of wages spent
for these items is, of course, higher for workers with low earnings and
for workers with dependents than for high-paid workers and for workers
without dapendents. These facts may be reflected in a weighted schedule
‘of high-quarter wages which gives low-pald workers a higher proportion
of their wages, 2s in formulas A and D and in the provision of additional
allowances for dependents (see page G - 28) @s in formulas A, B, and C.

The fraction or fractions used in the formula should depend upon the.wage
levols in the State, the proportion of wages that is umially spent for
basic necessities, and the provisions for dependents' allowances, if any.

Mindrmm weekly banefit smount.--The application of the high-quarter
ractlion %o the minivium suount of hiph-quarter wages required for bene-
fits (sce page C - 30) would ordinarily produce a weekly amount of
benafits £o inconscquontisl that its payment cannot be justified in

terma of meating ths needs of uncmployed workers or in terms of the
adeinietrative expense involved in processing claims and payments. For
thnt reweon the lowest amount cf weekly benafits for total unemployment
that any claimnnt may draw is specified; even in a formule which uses

the »=ma fraction of high-quarter wagen throughout the schedule, the .
ainium woskly benefit represents a higher proportion of the high-quarter
wagas of the cleimant who barely qualifies for benefits than for other
cleiunnts, If the qualifyiag amount is a multiple of the weekly benefit,
incrzasing the minimvn weekly benefit will increase the minimum qualifying
wagos; this pey autcr:tically recult in the exclnaion of workers who have
a beua fide attachront to the labor force., If maximum potential benefite
rrs limited to & fraction of base-period wages, (see page C =33 ) raising
ths winbavm weokly bsnefit without increasing the minimum qualifying
cnount or the duration fraction may decrezse the weeks of benefits for
those who barely qualify. ' '

Because of the wide variation in average wages in the various sections
of the country, it is not practicabls to recommend a minimum woekly
benafit emount which would be reasonable for all States. A minimum of
$7 which may be appropriate for the lower-wage Stutcs would not be
sppropriate in a highly industrialized high-wage 3tate.

Perinum woekly benefit amount.--Tho maximum weekly benefit amount paid
to any indiwvidual under the benofit formula puts a ceiling on benefits
g0 that high-paid workers will not draw an undue proportlon of available
fundg. The ceiling should be fixed so that benefits for a relatively
high percentige of claimants represent the normal percentage of wage-
loss which it is intended should be compensated under the benefit
formule, The maximum weekly benefit should, therefore, be set so that
not all claimants esrning more than the average wage in covered ‘empl oy~
ment in the State would be cut off by the maximmm, '

If all other eslemaents of the benefit formula were equsl, a relatively

high maximum would be equitable for all workers with the same earnings
experiencs, regardless of the State in which they worked. Since bene-~
fits are related to sarnings, the low-paid worker would not receive the
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maxiwum. A high maximum, therefore, would be paid to only a few high-
paid workers in a low-wage State and to many workers in a high-wage State.
In elther State, the maximum would be paid only to those who had earned
weekly wages well in excess of the maximum weekly benefit.

Rounding of weekly benefit amounts.--Benefits which represent an approxi-
mation of the percentage of wage loss to be compensated can be provided
in a formula which rounds computed weekly benefit amounts to certain

even amounts. Such rounding makes it possible to set up tables of weekly
benefit amounts by brackets of high-quarter wages and minimum qualifying
wages which simplify administrative determinations on claims, reduce the
rumber of amounts for which payments muat be made, and make the formulas
e¢asier for workers to understand.

The rounding of basic benefit amounts is to one-dollar intervals, Inter-~
vals of less than one dollar do not permit the agency to achieve the
'‘maxdimum administrative advantages of rounding. Intervals of more than a
dollar are not desirable since they accentuate wide differences 1n weekly
benefits payable to workers with only slight differences in their earnings.
If the intervals between benefit amounts do not exceed one dollar, such
differences (which are inevitably associated with rounding) are confined
to fairly narrow iimits. '

‘Ordinerily rounding the camputed weekly benefit amount to the next higher
dollar instead of the next lower or the nearest dollar is desirable for
then no c¢leimant has his computed benefit amount reduced by the rounding.
Formulas A, B,D, and E follow this principle. However, formula C rounds
to the nearest dollar because the emphasis in that formula is on average

weekly wage. (See page C - 43 ).

Dapendenta! allowances.--Increasing the weekly benefit amount by the
addition of dependents' allowances will distribute an additional amount
of benefits to claimants with the greatest proportion of non-deferrable
gxponditures.

mhears should be some limitation on the categories of dependents on whose
benalf ellowances will be paid and on the number of dependentis for whom
sny one claimant can receive such allowances. Restricting compensable
dependente to nonworking wives and unmarried children under 18 years of
age would cover the largest group of dependents., However, such a limi-
tation would discriminate against other claimants who carry heavy obliga-
tions for the support of invalids and persons advanced in years. Many
sons and daughters support parents and wives support invalid husbands.

The dependents! allowances may be expressed as a flat amount for each
dependent or as & percentage of the basic weekly benefit or of averege
weekly wage or of high-quarter wages. A flat amount added to the basic
amount for each dependent will result in a greater proportional augmen-
tation of low benefit amounts than of high amcunts. The percentages
give a higher allowance per dependent for higher-paid workers, who as

a group have more dependents, than they give lower-paid workers,

7
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If a narrow definition of dependent is used, it may be desirable to
increase the allowance for the first dependent.’ If dependents are
limited to children, such an increase is particularly desirable since
most claimants with one dependent child have also a dependent wife,

If the allowance for each dependent is a flat amount, it will probably
be necessary to put an over-all 1imit on the maximum amount of depend-
ents!' allowarces which may be paid to any claimant in terms of a
percentage of basic benefits or of high~quarter or of average weekly
wages. To avoid the contradictions of a formula which is stated in such
terms as "$3 for each of three dependents but augmented benefits shall
not exceed percent of ," formlas A, B, and C present depend-
ents! allowances in a table,

Te number of dependents which any claimant supports may change in a
benefit year. However, agency procedures would be greatly complicated
if i1t were necessary to check on the number of dependents for each
compensable week. To avold the necessity for repeated checks, the
legislation should establish the peri.od for which the initial finding
on the number of dependents is deemed valid, It is recommended that
the determination of the number of dependents made at the time of a
determination of insured status should remain in effect throughout the
benefit year, thus ignoring any changes in the number of a claimant's
dependents, If the number of dependents is not fixed for the benefit
year it is not possible, at the time of the initial determination, to
state the maximum potential benefits payable to a claimant during a
benefit year.

It is possible that both a working father and a working mother, with

the same benefit year or with overlapping benefit years, could claim

an allowance concurrently for the same child if they are both unemployed
during the same week, unless there is a provision similar to that found
in the second proviso in section 3(a). This proviso can be omitted by
States which do not object to such duplicate allowances.

If a State which does not fix the number of dependents for the benefit
year wishes to prevent the psyment of concurrent allowances for the

same dependent to more than one claimant, the statutory limitation with
respect to any week should be in terms of the parent actually having
custody of the child or actually providing sole or principal support
rather than an automatic award of ‘the allowance to the father, If, how-
ever, the number of dependents in a family is greater than the number
for whom dependents' allowances may be paid, provision should be made
to permit & second claimant in the family to claim additional dependents.
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The addition of dependents' allowances necessitates consideration of

all elemernts of the benefit formula. Care must be' taken that the
qualifying requirements and duration of benefits do not operate to the
disadvantage of claimants with dependents. Qualifying requirements, if
a multiple of the weekly benefit, should be in terms of basic, not aug-
mented, weekly benefit amounts. Moreover, provision for dependents!
allovrances should not reduce the number of weeks of potentisl benefits
payable to claimants who have dependents; instead the potential annual
benefits should be oomputed in terms of a multiple of the augmented
benefit, or the dependents' allowances should be outside the duration
formula, and should be added to the basic benefit whenever a claimant
has a week of compensable total or partial unemployment. At the same
time care’'must be taken that the total amount payable in a benefit year
to claimants with dependents is not so great, in relation to the qualify-
ing amount, as to lead to public criticism of the program,-

The partial earnings limit for determining the existence of partial
unemployment should be expressed as the weekly benefit amount, excluding
the dependents'! allowance., To use th> augmented payment as the partial
earnings limit would permit a claiman: with dependents who had only a
8light drop in hours of work to qualify for partial benefits., This does
not appear to be equitable or reasonable. Also it would make it diffi-
cult for employers to participate in initiating claims for partial bene-
fits. Of course, when benefits are paid to partially unemployed workers
with dependents, the full allowance for dependents is added to the partial
benefit. ‘

It is generally agreed that payments made on behalf of a claimant's depen-
dents should not be charged against an employer's account whers the
experience-rating formula provides for benefit charging. Provision in a
State law for exclusion of these payments from the charges to employera!
experience-rating accounts would not conflict with the requirements of
section 1602(a)(1) and (3) of the Federal Unemployment Tax Act.

Qualifying Wages or Employment Requirement

Since unemployment insurance is intended to mrovide benefits for workers
who have beon recently attached to the covered labor force and. are
suffering a wage loss by reason of their unemployment, no benefits should
be paid to individuals whose service in coversd employment is inconsequen~
t1al. Other forms of social security will more satisfactorily meet the
needs of persons who have had only fragmentary wages or employment.

form of qualifying requirement.~-The statutory fom of the requirement for
a minimum amount of previous covered employment or wagss in & specified
prior period to demonstrate attachment to the labor force varies. It may
be expressed as a mumber of weeks of employment in the bass period, a

{lat dollar amount of wages, an amount of wages varying with the indivi-
dual's weekly benefit amount, a specified distribution of eamings over the
quarters of the base period, or a combination of these requirements. For
example, & qualﬂ&ing' requirement in terms of weeks of employment usually
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includes a requirement of minimun wages per week of employment or of total
wages in the weeks of employment or in the base period. Since time is the
best measure of prior attacnment to the covered labor force, the qualifying
formulas in terms of wages attempt to approximate the desired length of

- employment which will indicate attachment to the labor force. :

Because the draft provisions included here, like most State laws, use wages
as a test of claimants' attachment to the labor force, the discussion here
is principally in terms of qualifying wages rather than of weeks of employ-
ment. Because the draft provisions emphasize uniform duration of benefits
for all eligible claimants (see page C - 33 ), a flat qualifying require-
ment, which would entitle any covered worker who earned at least a minimum
amount of wages in his base period to some benefits, has not been included.
Even with variable duration, a flat qualifying amount is undesirable in
that it is inequitable as between low-wage and high-wage claimants, since
it may require only a few weeks of employment for high-paid workers and
many weeks of employment for low-paid workers. .

Multiple of the weekly benefit amount.-——A qualifying wage requirement in
Terms of & multipie of tne claimant's weekly benefit, used with a hi gh-
quurter benefit formula in many States, is incoiporated in formula E.

For claimants with more than one quarterfs employment in the base period,
the high quarter is ordinarily a quarter of substantial employment; the
‘multiple of a benefit amount based on that quarter serves as a fair test
of length of employment. If the multiple that qualifies is larger than
the high-quarter fraction that determines the weekly benefit amount, all
insured workers except those at the maximum will have had some base~ :
period employment outside the quarter of highest wages. To ensure that

no claimant qualifies by earning in only one quarter the required amount
for the maximum weekly benafit, the draft requires that all' iasured workers
must have earned wages in at least two quarters of the base period.

Multiple of high-quarter wages.-—Another method of requiring some distri-
bution of employment is a quaiifying formula in terms of a multiple of

the high-quarter wages., Formulas A,B,C, and D provide for 1-1/2 times

the high-quarter wages at the midpoint or top of & claimant's wage bracket.
To require 1-1/2 times each claimant's high-quarter wages would be admini-
stratively more complicated. :

A multiple of high-quarter wages is best adapted to a weighted formula;
1t automatically extends the weighting of the high-quarter fraction to
the qualifying requirement. In contrast with a weighted formula, a
multiple of the weekly benefit amount would require a larger proportion
of high-quarter wages outside that quarter for claimants at low bemefit
levels than for thoss at the higher benefit lavels. ~ '

Amount of qualifying wages.~~In setting the minimum amount of qualifying
wages required in any Egﬁfa,the pumber and proportion of covered workers
who would be excluded by any proposed minimum qualifying requirement and
the occupations and industries in which they work should be taken into
cmasideration, Ths interaction of the various parts of the benefit
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formula and the type of base period and the inclusiveness

provisions should also be considered. It is generally accgﬁt:getggzezise
qualifying provisions should screen out seasonal workers and other workers
who do not have ‘employment in more than one calendar quarter. It 'is recog-
nized too that criticism of the program can be avoided by making certain ¢
that the minimum qualifying requirement exceeds the maximum poteniial bene-
fits of the claimant with minimum qualifying wages and with maximum
conipensable dependents. In comparing minimum qualifying wages and maximum
potential benefits, however, it should be remembered that most insured
workers have base-period wages in excess of the minimum qualifying amount.

Step~-down provisions.--The rigidities arising from the division of earn-
Thgs into calendar quarters may result in making some workers eligible
and others ineligible with the same amount of base-period employment and
wages. If the quarter of highest wages i.ncludes unusual wage payments
such as annual bonuses or extensive overiime, a qualifying requirement

" based on high-quarter wages directly or indirectly (through a multiple
of the weekly benefit amount) may be high in relation to normal earnings
and way exclude from benefits individuals with considerable employment
outside the high quarter.

Accordingly, all the formulas incorporate a corrective device that has
been adopted by some States to pemit individuals to qualify when their
high-quarter wages are di sproportionately high or when the accident of
rounding raises the qualifying amount to a level which makes them inelig-
ible. An individual who 1s found ineligible under the normal qualifying
provision may be found eligible for a lower benefit amount if his base-
period earnings equal or exceed those required for the lower benefit.

A claimant who has not earned, for example, 30 times his rounded benefit
amount may be found to have earned 30 times the next lower benefit amount,
Usually this special step~down provision permits dropping back only one
bensfit amount. Under some circumstances further step-domn might be
desirable; in such cases, the qualifying requirement should be so cor-
rélated with the weekly benefit formula, that all claimants have to have
gome exployment outside the high quarter. '

Sincs a weighted high—quarter formula gives lower-paid warkers higher
weekly benefits in proportion to earnings, the use of a uniform mltiple
of the weekly benefit amount will require lower-paid workers to have more
wesks of employment outside the high quarter to qualify than higher-paid
workers. With .such a formula, a step-down provision is especially needed.

Hhximgm Potential Benefits in & Benefit Year

The total amount of benefits payable to any claimant in & benefit year

43 limited for actuarial reasons and for reasons of policy. 4n insurance
program could not carry the burden of the full duration of each insured
worker's unemploywent in & major depression; other and more drastic
ronsdiss are needed at such a time. Moreover, unemployment benefits are
not a satisfactory solution of the problems of the individual worker whose
une@ployment in normal times continues for long periods.
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Within the maximum limitation of the law, the number of weeks of total
unemployment which are compensable should be uniform for all insured
workers. Although a claimant's weekly benefit varies in relation to his
prior earnings, the number of weeks for which he may receive benefits
need not depend upon those earnings. Duration of unemployment does not
necessarily vary directly with wage levels and the duration provisions
in a social insurance program should not favor high-paid or steadily
employed workers. Indeed, an individual who has less steady employment
in his base period is likely to be unemployed as long as, or longer than,
the individual who had 1little or no unemployment in his base period. Uni- '
form duratior favors the eligible warkers who are currently in greatest
need of the protection of the program, regardless of the extent of their
past employment.

The potential duration should not only be uniform; under reasonéhly normal
conditions it should be long emough to permit the payment of benefits toc a
high proportion of claimants for the full duration of their unemployment.
Twenty-six weeks of benefits is generally accepted as a long enough period
to satisfy this goal. The present State funds make the 26 weeks an actu-
arial possibility in practically all States. In ordinary times benefit
costs do not increase proportionately as statutory duration is increased.
The first few weeks of benefits cause the greatest drain on the fund since
most workers are unemployed for short rather than for long periods of time.
As the statutory duration is increased, each added week results in the addi-
tion of a smaller proportion of total benefit costs.

Since the total dollar amount payable to claimants varies with the weekly
benefit amount, the amount is usually expressed in terms of the number of
weeks of total unemployment during which a worker can continue to draw
benefits if he remains unemployed and otherwise eligible, i.e., the indi-
vidual 's maximum potential benefits in a benefit year represent a speci-~
fied multiple of his weekly benefit amount. The multiple used in the
111ustrative tables is 26. Actually the amount represented by the
multiple may be spread over more weeks of unemployment if the claimant

is partially unsmployed for some weeks. : _ ’

A State, which is interested in keeping quallfying wages low and making
benefits available for workers who would not meet the requirements in
the formulas for uniform duration, may wish to retain duration varying
with base-period wages. Such a formula would provide maximum potential
benefits equal to a specified proportion of base-period wages up to a
specified maximum number of weeks of benefits. It could be formalized
into a schedule of specified amounts of maximum annual benefits for
specified amounts of base-period wages.

In devising a formula for variable duration, attention should be given

to the following principles. The minimum duration provided for any
eligible claimant should be substantial, to justify bringing claimants
into the system. Substantiai minimum duration may be achieved by giving
each claimant a reasonable fraction of his base-period wages--1 2 or 2/3--
if the minimum qualifying wages are set in appropriate relation to the
wage levels in the State and to the minimum weekly benefit. Formulas B,
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D, und E yield a minimum duration of .5 weeks or more. If the formula
dces not automatically yleld an adequate minimum duration, a substantial
minimum number of weécks may be provided by statute. Formulas A and C
provide for raising minimum computed duration to 15 weeks. It is very
important that the maximum potential number of weeks should be attain-
able by claimants at every benefit level. A duration fraction so
illiberal that only some claimants in the highest benefit brackets can
receive the maxdmum weeks of benefits--i.e., claimants who earn in a
base period more than four times the high-quarter wages required for
the maximum weekly benefit amount--would defeat the purposes of the
program,. :

Payment for a Week of Unemployment

The payment of benefits for weeks of unemployment (defined in section
2(t) in terms of earnings of less than the weekly benefit amount)
includes what have been called toval and partial unemployment. No allow-
ance of earnings in excess of the weekly benefit amount is provided in
determining when a worker is partially unemployed. To consider workers
"partially unemployed" when they earn more than their weekly benefit
amounts wpuld result in the anomaly of having partially unemployed work-
ers unablas to qualify for partial benefits when their partial earnings
minus the earnings bonus are no less than the weekly benefit amount.

For example, if the partial earnings limit were set as the weekly
benefit plus $4, a worker with a $10 benefit would be ®"partially unem-
ployed" when he earned 414 or less in a week of less than full-time
work., His benefit, hovever, for a week in which he earned more than

813 would be $10 - ($14-54) or O,

All formulas, however, provide an earnings allowance in the computation
of benefits for a week of partial unemployment. The "bonus® for accept~
ing part-time work should be great enough to provide an incentive to work,
and should cover the normal additional expenses of lunch and carfare, '
This allowance is $5 in wages for covered or non-~cover=zd work. All the
formilas provide for rounding to the next higher dollar if the computed
benefit for a week of partial unemployment is not in dollar amounts.

The provision results in a minimum payment of § for a week of partial
unemployment for a claimant without dependents and $6 plus the depen-
dents' allowance for a worker with dependents.

An alternative method of rounding which has been used in a few States

has been found to have administrative advantages. Under these formulas,
earnings of less than half the weekly benefit amount are disregarded and
claimants with such earnings receive a full weekly benefit; earnings of
less than the weekly benefit amount but more than half of it are rounded
down to one-half the weekly benefit amount and claimants with such earn-
ings receive one-half the weekly benefit amount, These formulas simplify
control on total benefits payable and charging benefits for experience-
rating purposes. The following language substituted for section 3(d)
would accomplish the purpose: ’
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n3(d) Benefit for a weck of unemployment.--Any insured worker
who is unempioyed 1n any week as defincd in section 2(t,) and

who meets the conditions of eligibility for benefits of section 4
shall be paid with respect to such week an amount equal to his
basic weekly benefit amount (plus his dependents' allowance if
he has dependents) if the wages payable to him with respect to
such week are less thah one-half of his weekly benefit amount;
if the wages payable to him with respect to such week are one-
half or more than half of his weekly benefit amount, he shall

be paid a benefit equal to one-half his basic weekly benefit
amount (plus his dependents' allowance, if he has dependents),
Such benefit, 1f not a multiple of §1, shall be computed to the -
next higher multiple of §1."

The Five Formulas

These general priaciples are illustrated in the five benefit formulas of
section 3. Whiie the formulas differ, they have certain features in com-
mon, All five formulas use high-quarter wages as the base for computing
wage loss; all include a minimum and maximum weekly benefit amount.

Three of t¥e formulas augment the basic benefit with dependents' allow-
ances. All the formulas round the basic amounts between the minimum

and the maximum in flat dollar amounts and the tables in formulas A, B,
and C follow the same procedure with augmented benefits, ' :

Al) five formulas include a qualifying wage requirement incorporated

in the definition of insured worker which is intended to admit to
benefits only individuals who have been attached to the covered'labor
force. If the formula includes dependents' allowsnces, the allowances
are outside the qualifying formula so that claimants with dependents
may qualify on the same basis as claimants without dependents. All
formulas require a substantial amount of wages in more than one quarter
of the base period in order to justify the recommended uniform substan-
tial duration of benefits for all eligible claiwants. None requires an
arbitrary amount of wages in the high quarter, in any one quarter out-
side the high quarter, or in any recent quarters; such provisions
introduce into the test of attachument to the labor force rigidities
which may affect certain groups of workers inequitably. All five
formulas includs a step-down provision under which an individual who

is found not to be an insured worker under the normal qualifying pro-
vision may be found to be insured for the next lower benefit amount

if his base~period wages equal or exceed those required for the lower
benefit.

All five formulas include uniform potential duration for all eliglble
claimants equal to 26 times the basic weekly benefit amount, i.e., for
a maximum amount of benefits equal to 26 weeks of benefits for total
unemployment. For individuals whose unemployment includes weeks of
less than total unemployment, the actual weeks of benefits may be more
than 26. ‘The formulas with dependents' allowances keep the allowance -
outside the duration formula either by providing for 26 times the
augmented benefit amount or for the payment of dependents' allowances
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for cach weck for which benefits are payable for total or partial unem-
ployment. Each of the formulas includes also an alternative formula

for duration varying with base-period wages with a minimum duration for
claimants who barely qualify equal to at least 15 weeks of benefits for
total unemployment. -

All five formulas include provisions for payment of benefits for weeks
" of unemployment, defined to include weeks of partial as well as weeks of
total unemployment. ,

The formulas in the draft bill which are discussed below are illustrative
of different principles as follows:

Formula A. A weighted high-quarter schedule with a schedule of
dependents! allowances expressed in terms of auguented
benefits. . ’

~ Formula B. A uniform fraction of high-quarter wages with depend-
ents! allowances of $3 per dependent within desired
1limits on augmented benefits; deperdents' allovances
additional to basic weekly and annual benefits,

Formula C. A uniform fraction of high-quarter wages with augmented
benefits equal to 60-70 percent of average weekly wages,
according to the number of dependents; emphasis on aug-
mented dependents' allowances as in formula A but with
basic and augmented benefits on same percentage basis
at all wage levels, and with consistently larger
allowances for the first dependent.

Formula D. A weighted high~quarter schedule.
Formula E. A uniform fraction of high~quarter wages.

(Benefit formula A: welghted high-quarter
schedule with schedule of dependents' allowances)

This formula emphasizes the augmented benefit, i.e., the basic benefit
plus dependents'! allowance for claimants with dependents. The basic
benefit is paid to the claimant without dependents and is used in the
determination of the existence of partial unemployment. It would be
used also if a State which charges benefits paid to employers' accounts
had & provision to omit charges for dependents' allowances. Since both
the basic weekly benefit amount and the dependents' allowances are
weighted, the formula requires tabular presentation, "

(a) Weekly benefit amount.-~Formula A recognizes the facts that, as
earnings increase, a smaller proportion of income goes for living
expenses which cannot be deferred during a period of unemployment and
as the number of dependents increasess, a larger proportion of income 1is
required to pay for food and living quarters and to waintain an adequate
standard of living. ’
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In the illustrative achedule (tablie 1), the basic benefit payment for
the claimant without dependents varies from $7 to $30, from 5 percent
of minimum high-quarter wages ($160) for the claimant with the $8 basic
benefit to 3.8 percent of high-quarter wages for the claimant with the
minimum earnings ($781.50) required for the maximum $30 benefit. The
wage-class interval varies by fifty-cent intervals from $23 in the $8
basic-benefit bracket to $33.50 in the $29 basic-benefit bracket. The
higher the wage level, the larger the amount of high-quarter wages '
required to qualify for $1 more in basic weekly benefits. The lowest
bracket is not comparable -because the minimum high-quarter wages are one-
fourth of the base-period qualifying wages; the highest bracket is not
comparable because it is open-end.

Table 1

Weekly benefit amount, weighted schedule of high-quarter wages
with schedule of augmented benefits for claimant with one,
two, and three or more dependents, and qualifying wages
computed as one and one-half times high-quarter wages 1

M gh- “Basic Rugmented weekly benelit amount num
quarter weekly 1 depend- 2 depend- 3 or more qualifying
wages benefit ent ents dependents wages
(Column A) (Column B) (Columm C) (Column D) (Column E) (Column F)
$ 60.00-159.99... $7 $9 $9 $9 $ 240
160.00-182.99. .. 8 10 10 10 ' 7%
183,00=206649... 9 11 11 11 310
206.50=2X1049..0 10 12 13 13 %6
2304502544994 o0 11 13 14 14 382
2554002279699 .. « 12 14 15 16 420
280,00=305049 .00 13 15 16 17 458
m5050”331049 LX) 110 16 17 18 E 497
331.50-357.99... 15 17 19 20 537
358,00=384499. .. 16 18 20 22 577
3850041264900 e 17 19 21 23 619
4124502440649 . 6 18 21 23 25 661
4404502458499 . . o 19 22 2 26 703
460 ,00-497:99 « 0 . 20 23 26 28 /A
498.,00~527449 .. o 21 24 27 30 "©1
527.50"5570 49 XY 22 26 29 32 836
55750587499 ¢ 0 ¢ 23 27 ‘ 30 33 882
588,00=618,99 .00 24 28 31 34 928
619,00-650.49..0 25 29 3 3% 9%
650450682649 ... 26 30 34 38 1,024
682. 50“714.99 L 27 32 36 l"o 1,0%
T15,00-747:99... 28 33 38 42 1,122
748,00=-781.49... 29 3% » 43 1,172

781.50 or more.. 30 35 40 45 1,223

1/ One and one~half times upper limit of high-quarter wage bracket,
rounded to the nearest dollar; step=down provision included in
formula &
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In table 1, dependents' allowances vary from $2 to 45 for the claimant

with cne dependent from $2 to $10 for the claimant with two dependents,

and from $2 to $15 for the claimant with three or more dependents,

Because the basic benefit is weighted in favor of workers in the lower

wage brackets and the highest augmented benefit is less than the average
weekly wage in the high quarter (at all wage levels except the minimum),

the dependents' allowance is small in the lower wage brackets. It is

only $2 for those with basic benefits of $7 to § regardless of the num-

ber of dependents. Only beneficiaries entitled to a weekly basic benefit of
$12 or more receive any allowance for the third dependent.

Augmented benefits for claimants with one dependent vary from §9 to $35,
those for claimants with two dependents, from §9 to $40 and those for
claimants with three or more dependents, from $9 to $45. The augmented
benefits range from 8l percent of the minimum average weekly wage in
the high-quarter required for the $10 augmented benefit ($12.31)

75 percent of the minimum average weekly wage required for the $45
augmented benefit ($60.11).

(b) Qualifying wages.--With a weighted schedule of high—quarter wages
and uniform potential duraticn, the qualifying wages must be set in
consideration of the maximum augmented annual benefits at each wage
level, The formula suggested here is one and one-half times the upper
limit of the high-quarter wage bracket ($240 for the §7 basic benefit
up to $1,223 for the $30 basic benefit; for this purpose a normal
interval is assumed for the open-end maximum bracket), with a provision
that a claimant who cannot meet that requirement but can qualify for
the next lower limit shall be eligible for the lower amount. A quali-
fying wage requirement in terms of a multiple of the basic weekly
benefit is not appropriate with a weighted formula; it would offset
the advantages given to the low-wage claimants by the weighted sched=-
ule and a high multiple would have to be used to justify 26 weeks of
duration at many of the higher levels. A flat qualifying wage which
would permit claimants with earnings above the minimum to qualify on
one quarter's wage credits would not justify 26 weeks duration of
benefits, With variable duration, a flat qualifying amount would
cancsel out the objectives of the weighted schedule and would reduce
minimum potential weeks of benefits payable at the higher wage levels.

(c) Msximum potential benefits: uniform duration.--Uniform potential
duration of benefits for all eliglble claimants is provided in the
formula. Table 2 indicates the maximum augmented benefits at sach
benefit level for claimants with specified numbers of dependents. The
26 weeks of potential benefits for totally unemployed workers amount
to a total of $182 to $780 for the claimant without dependents, $234
te §910 for those with one dependent, $234 to $1,040 for those with two
dependents, and $234 to $1,170 for those with three or more dependents,
Such a provision of 26 times the individual's weekly benefit may be
expressed also in a simple text statement comparable to that in
formula E,
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The provision of 26 times the basic benefit for all claimants, with
dependents' allowances in addition for each week of unemployment,
i{llustrated in the second formula, could be used with a weighted
formula if desired.

In that case the emphasis would be shifted from

augmented benefits to dependents' allowances; table 1, for instance,
would present dependents' allowances rather than augmented benefits

in columns C, D, and E and it would be impossible to present table 2
or to make any definite statement concerning maximum potential bene-
fits for claimants with dependents (see page C - 42). :

Table 2

Maximum poténtial benefits in a benefit year, 1/ weighted schedule

with dependenta' allowances, by number of dependents and
basic weekly benefit amount

Basle Maximum potential benefits for claimant with
weekly No depend- 1 depend- 2 depend- 3 or more
benefit ents :  ent ents dopendents
"~ (Column A) (Column B) Tolum C) (Column D) (Column E)
‘ 700000000; ‘182 *234 ‘234 ‘ 234
Bocoaooooo 208 260 2&‘ ’ 260
Oevecccosns 234 286 28¢€ 286
10ceeececes 260 312 338 338
110 (X EXEY X ¥} 286 338 ' 36l> 364
v12oooc XXX 312 364 EO 416
1300.00..00 338 ”O 416 442
1‘0.0-00..0 364 416 442 468
15000.00..0 390 442 49[. \ 520
160.00.0... 416 . 468 520 5'72
17¢ececnces 442 94 546 598
18ececcccee 468 546 508 650
19.oonovonu 491& 572 624 676
200 ees0seo0 520 598 676 728
21-.0.0.0000 546 624 70:2 780
R2¢ceecnene 572 676 754 832
230000....0 . 598 702 780 858
2beescccens 624 728 806 884
250 (XXX 650 754 858 ' 936
266000ccase 676 780 . 884 988
27 eesacnne 702 832 936 1,040
284cecnccne 728 858 988 1,092
29000-..00. 7510 884 1,014 ' 1,118
300eceassse 780 910 1,040 1,170

(c) Maximum potential benefitst

1/ Computod as 26 times the basic and augmented weekly benefit amounts.

variable duration.--An alternative
provision for maximum potential benefits varying with base~-period wages
is included for States which believe that uniform potential duration is
too liberal in terms of the minimum qualifying wages for each benefit

The fraction used is one-half base-period wages, one of the most
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liberal fractions used in the States, and the total amount of benefits
is rounded in terms of the individual claimant's weekly benefit amount
with an over-all limit of 26 times his augmented weekly benefit amount.
A statutory minimum duration of 15 times the individual's benefit amount
is provided since the arithmetic of the illustrative table would produce
computed benefits of less than 14 weeks for all claimants with maximum
deperdents who barely qualify for their weekly benefit amounts.

If variable duration is used, the augmented weekly benefit amounts could
be increased somewhat, particularly for the lower wage brackets, because
variable duration would eliminate any possibility that the potential
annual benefits would exceed the qualifying amount. The effective limi-
tation on the augmented benefit amounts would then be the maximum per-
centage of the average high-quarter weekly wage that is considered to

- allow an incentive “to work,

(d) Benefit for a week of unemg}oyment.--WitH week of unemployment
defined (section 2(t)) as a week in which the wages payable to a claimant
are less than his basic weekly benefit amount, all claimants with the
same base-period wages will have the same partial earmnings limit, regard-
less of the number of their dependents, The amount of their benefits for
a week of partial unemployment will, however, vary as do payments for a
week of total unemployment because earnings for the week (in excess of
$5) are subtracted from the augnented benefit amount. This provision
means that all payments for a week of less-than-total unemployment will
include the full dependents' allowance.

(e) Tlefinition of dependent.--The definition of dependent is drafted
to inciude the family members most commonly dependent upon the income
of covered workers, It is important that it be drafted in terms of the
responsibility for the support of others which many claimants, whether
men or women, must meet.

The definition includes unmarried children under eighteen, living with
the claimant or receiving regular support from him; a nonworking wife
living with or receiving regular support from the claimant; a working
woman's husband, if wholly or mainly supported by her; a child eighteen
or over or a married child, or a parent or parent-in-law, if wholly or
mainly supported by the claimant; and any other person who is living
with the claimant and wholly supported by him, Stepchildren and step-
parents are included within the 8efinition. The definition lists
dependents in descending order of the claimant's responsibility for
their support, so that if a State wishes to adopt a less comprehensive
definition, it could conveniently cut it off at any semicolon.

hs drafted, the determination of the number of dependents as of the ‘
effective day of a notice of insured status remains in effect through-
out the benefit year, thus ignoring any changes in the number of a
claimant's dependents. Since most claimants draw benefits during only
one spell of unemployment in the benefit year and duration is limited,
it 4s ressonable to anticipate that relatively few changes in the number
of dependents will occur in the period in which benefits are payable,
Accordingly, the inequities which will arise because of this policy will
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Commentary ~ Section 3(e) (Benefit formula A)

be limited. With emphasis on the augmented benefit in this formula and
maximum potential benefits in a benefit year ‘computed as a multiple of
the augmented benefit, it would be difficult to incorporate weekly
changes in the number of dependents.

(Benefit formula B: a uniform fraction of high-quarter
wages with dependents' allowances additional)

This formula emphasizes dependents' allowances additional to basic benefits
for purposes of weekly benefit and maximum annual benefits.

(a) Weekly benefit amount.--Formula B computes the basic benefit for all

. workers between the minimum and the maximum as one twenty-fourth of high-

" quarter wages rounded to the next higher dollar, and adds dependents'
allowances within the desired limits on augmented weekly benefits (in
relation to average weekly wages) and on maximum annual benefits (in rela-
tion to qualifying wages). It is presented in a table because of these
limitations on dependents' allowances and because the qualifying wage is -
camputed for each wage bracket rather than for each claimant, The basiec
benefit in the illustrative schedule (table 3) varies from %7 to $30. All
claimants with one or more dependents get at least a $3 allowance; those
with basic weekly benefits of $11 or more get something for the second
dependent and those with basic weekly benefits of $16 or more, a full 43
allowance for the second; those with basic weekly benefits of $19 or more
get something for the third dependent and those with $24 or more, the

full $3 allowance for the third. Dependents' allowances for the claimant
with one dependent are always $3 per week; for the claimant with two depend-
ents they vary from $3 to $6; for the claimant with three or more depend-
ents, from §3 to $. Augmented benefits for the claimant with one
dependent thus vary from $10 to $33; for those with two dependents, from
$10 to $36; and for those with three or more dependents, from $10 to 339.

This formula includes a schedule which is simpler in construction than
the first formula and a minimum dependents' allowance which is more than
a token allowance. It provides less adequately, however, for the claim-
ant without dependents in the lower half of the schedule; in a State in
which claimants in the lower brackets ordinarily have no dependents, the
weighted schedule of the first formula would work to the advantage of the
majority of them,

As in the first formula, the maximum augmented benefit is less than the
average weekly wage in the high quarter at all wage levels except the
minimum, It varies from 85 percent of the minimum average weekly wage
required for the #11 augmented benefit ($12.92) to 73 percent of the
?;nimum)average weekly wage required for the $39 augmented benefit o ¥
53454 ;

(v) Qualifying wages.--Under this formula also, a flat qualifying wage
would preciude subatantial uniform potential duration of augmented bene=-
fits., A fixed multiple of the weekly benefit amount could be applied at
all wage levels but it would require close to 40 times the basic weekly
benefit if 26 weeks of augmented benefits is not to exceed qualifying
wages. Therefore one and one-half times the upper limit of the high-
quarter wage bracket is used in,this formula also and a step-down pro-
vision is included. .
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Commentary - Section 3(b) (Benefit formula B)
Table 3

Basic weekly benefit amount figured as one twenty-fourth y of
high-quarter wages with scheduls of dependents' allowances
for claimant with one, tw, and three or more depend-
ents, and qualifying wages computed as one and one-~

half times high-quarter wa%gs 2/

High- Basic Dependents’ allowance for M nimum
quarter weekly 1 depend- 2 depend- 3 or more qualifying
wages benefit ent ents dependents wages
(Column A) (Column B) (Colusm C) (Column D) (Column E) (Columm F)
$ 63,00-168.00... $ 7 $3 $3 $3 $ 252
168.01-192.00... 8 3 3 k | 288
’ 192.01"216 ¢00e0 ° 9 3 ; - 3 3 321’
216.01-240,00. .. 10 3 3 3 360
20.01-264.00.., © 11 3 4 4 396
264. 01"288 0000 o0 12 3 4 4 432
' 288001‘312 00, oo v 13 3 4 4 468
312 .01'336.00. X 14 3 ) 5 5 504
336001"360000. o0 15 3 5 5 . 540
360001-3840«)... 16 3 6 6 576
3840 01‘408000 vsoe 17 3 6 6 612
408.01"432 .00. o 18 3 6 6 648
432.01-456,00. .. 19 3 6 7 684
456001"’480 0000 o 20 3 . 6 7 720
504001‘5280000 e 22 3 6 8 ! 792
528.01=552,00.44 23 3 6 8 828
552,01=576,00,,. 24 3 6 9 864,
576.,01-600.00.., 25 3 6 9 900
600,01-624.,00.., 26 3 6 9 936
62£,,01~648,00.40 27 3 6 9 972
648,01-672.00. ., 28 .3 6 9 1,008 -
672,01-606,00,., 29 3 6 9 1,044
696'01 Or morgo [ . 30 3 6 9 1’080

1/ Rounded to next higher dollar.
2/ One and one-half times upper limit of high-quarter wage bracket;
step~down provision included in formula,

(c) Maximum potential benefitss uniform duration.--The uniform poten=
tial amount of benefits In a benefit year included in this formula is

26 times the claimant's basic benefit with the dependents' allowance
additional for each week of benefits whether for total or partial unem-
ployment. For most claimants who experience only total unemployment in
& benefit year, the maximum potential benefits are 26 times the augmented
benefit.  However, the benefit balance due any claimant is kept in terms
of the basic.amount payable. When partial benefits are paid, the total
‘basic benefits may cover more than 26 weeks, with the full dependents®
allowance being paid for each such week. For a worker who exhausts his

b
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Commentary - Section 3(c) (Benefit formula B)

benefits after having had weeks of partial unemployment, méximum poten-
tial benefits would exceed 26 times the augmented, benefit.” This formula
has the disadvantage of making it impossible to state the maximum poten-
tial benefits in a benefit year for a partially unemployed claimant at
the time of the determination of his benefit rights. If this seems
important, the uniform duration formula in “he first benefit formula
could, of course, be substituted.

(¢) Maximum potential benefits: variable duration.--In keeping with
the idea of this formula that dependents allowances are always addi-
tional to basic benefits, the formula for variable duration computes
the total amount of basic benefits as a fraction of base-period wages
up to 26 weeks of benefits and adis dependents' allowances for each
week of unemployment, total or partial. With this provision it is not
necessary to specify a minimum duration since the qualifying wages sug-
gested will automatically yield 18 weeks of benefits,

It would, of course, be possible to use in this fomula the varlable
duration provision of the first benefit formula which includes
dependents' allowances in the duration formula. If augmented annual
benefits were a fraction of base-period wages, the qualifyin;; wage
could be reduced to 30 or 36 (or some figure between) times the basic
benefit amount. Particular attention would have to be given to the
minimum duration. Potential benefits equal to one-half base-period
wages with 30 times the basic benefit as qualifying wages would yleld
a minimum duration of 15 weeks for the claimant without dependents but
only 11 weeks for the claimsnt with the maximum dependents' allowance
at his wage level. :

(d) Benefit for a week of unemployment.--The provision is the same as
for forimla A and the comments made on page C - 39 apply here also.

(e) Definition of dependent,--The same considerations apply as with
formula k., Inasmuch a8 under this formula the deperdents' allowance

48 & more aubstantial proportion and the basic benefit a smaller pro-
portion of the augmented benefit for the ilower wage levels, it is even
more important to include as dependents the types of persons who are in
fact dependent on the wages of women, who are more likely than men to
be eligible for the lower benefit amounta. : :

(Benefit formuls Cs & uniform fraction of high-quarter
wages with augmented benefits generally equal to 60,
: 65, and 70 percent of average weekly wages)

This formula, like formula A, emphasizes the augmentad benefit amount.
The basic benefit is a uniform proportien of high-quarter wages but a
smaller proportion than in formula B--one twenty-sixth of high-quarter
wages rounded to the nearest dollar. This smaller basic benefit makes
possible more liberal dependents' allowances than formula B within the
over-all limits on benefits in relation to qualifying wages. At 21l
Jevels the dependents' allowances are the same proportion of the average
weekly wage (assumed to be one-thirteenth of high-quarter wages rounded
to the nesrest dollar). ,
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© Commentary - Section 3(a) (Benefit formula C)

(a) \Veckly tenefit amount.--The illustrative table 4 provides basic
benefits of ¥»7 to ¥30, and dependents' allowances varying fram $1 to

26 for one dependent, $2 to §9 for two dependents, and $3 to $12 for
three or more dependents. Thus the augmented benefits are 48 to $36

for claimants with one dependent, $9 to $39 for claimants with two depend-
ents, and $10 to $42 for claimants with three or more dependents.

Table 4

Basic weekly benefit amount figured as one twenty-aixth of high-
quarter wages, with augmented bénefits equal to 60 percent of’
average high-quarter weekly wage 1/ for claimant with 1
dependent; 65 percent, with 2 dependents; and 70

percent, with 3 or more dependents

High- Basic Augmented weekly benefit amount 2/ Minimum
quarter weekly depend~ 2 depend- 3 or more Qqualifying
© yages benefit 2/ ent ents dependents  wages 3/
(Column A) (Column B) (Colum C) (Column D) (Column E) (Column F

195400-220,99¢ e s 8 10 10 11 312
221.00-246 099 [ X X ] 9 11 12 13 351
247000"272099 see 10 12 13 14 %0
273,00-298.99¢ ¢ ¢ 11 13 14 15 429
299 om'324099n LX) 12 1/0 | 16 17 “8 .
325.00-350.99.. 13 16 17 18 507
351000"3760990 oo 110 17 ]8 20 546
377.00=402:4990 ¢ 15 18 20 2 585
429.00-454.99 (X X . 17 20 22 210- 663
455000’4&099. o 18 22 . 23 25 702
481,00-506.99 4 44 19 23 25 27 y/AN
507000‘532 .99 XX 20 24 26 28 7&
533000-5584994 ¢4 21 25 27 29 819
559 .00-584.99. 44 22 26 29 31 858
585 000"6100990 oo 23 28 30 32 $7
611.00-636,99.0. = 24 29 Eot 34 9%
637.,00-662.990 46 25 0 33 35 975
663’00‘688.99 co0 26 31 31& 36 1 ,014
689.00=71449900s 27 32 35 . 38 1,053
715000“'7400 «99¢ee 28 34 36 39 .092
7“0%“766.990 o0 29 35 38 41 1 lﬂ

767.00 or more.. 30 36 9 42 1,170

1/ One-thirteenth of midpoint of high-quarter wage bracket.
%/ Rounded to nearest dollar.
/ One and one-half times the midpoint of high-quarter wage bracket;
step~down provision included in formula,. »

/o
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Ce. untsry - Section 3(b) (Bemefit formula C)

(b) Qualifying wages.--The quelifying wage of one and one-half times
high-quarter wages is used in this formula also, .for reasons which have
been pointéd out in the discussion of formula B. Because the basic bene-
fit has been rounded to the nearest dollar, qualifying earnings have been
figured on the midpoint (rather than the upper limit of the high-quarter
bracket used in formulas A and B) and rounded where necessary to the
nearest dollar. A step-down provision is included for reasons explained
on page C - 32. ‘ '

(¢) Maximum potential benefits: uniform duration.--Uniform potential
benefits for all eligible claimants are provided in the draft. As in
benefit formula A, potential annual benefits are equal to 26 times the
claimant's basic weekly benefit if he has no dependents or 26 times the
augmented benefit appropriate for the number of his dependents as deter-
mined when he files a request for a determination of insured status.

A table similar to table 2 can be worked out by multiplying by 26 each
amount in columns B to E in table 4; see dumy table 5 below, Maximum
potential benefits in a benefit year would vary from $182 to $780 for
a claimant without dependents, $208 to $936 for claimants with one
dependent, $234 to §1,014 for those with two dependents, and $260 te
$1,092 for those with three or more dependents.

Table 5

Maximum potential benefits in a benefit year, by basic weekly
benefit and number of dependents, augmented benefits
figured as percentage of average weekly wage in
' the high quarter

Basic Waximunm potential benefits for claimant wita ~
weekly Ko depend- T depend- Z depend- 3 or more
benefit ents ent ents dependents
(Columm A) (Column B) (Column G) (Column D)  (Column B)

The table would be worked out by multiplying by 26 the
amounts in columns B, C, D, and E of tadble 4.

(¢) Maximum potentisl bemefitss varlable duration.--The alternative
provision for maximum potential benelits warying with base-period wages
includes a minimum duration of fifteen weeks bscause & one-half-base-
period-wages formula applied to the illugtrative table would produce
benefitas of 12, 13, or 14 wesks at most wage laevels, depending on the
rounding of the weekly benefit amount.

(d) Benefit for a week of unasu loyment.—-The provision is the same as
for formuia A and the comments made on page C - 40 apply hers also.
(e) Definition of dependent.--The same definition is suggested as for
benefIt formalas 4 and B.
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Commentary - Section 3 (Benefit formula D)

- Formulas without Dependents' Allowances
for States which wish to continue to use schedules without dependents'
ullowances, two illustrative benefit formulas are presented. The pro-
portion of wage loss compensated is higher than for the claimant with-
out dependents under the first two formulas, and lower than for the
claimant with the maximum number of dependents. Since most claimants
with dependents are at or near the maximum weekly benefit amount, the
higher benefits paid these workers may be assumed to cover their
dependents as their wages do. The weekly benefit amount is based on
high-quarter wages with a weighted schedule (formula D) or a one-twentieth
fraction (formula E). The commentary is limited mainly to items which
differ from those in the formulas discussed earlier.

(Benefit formula D: weighted
high-quarter schedule)

(a) Weekly benefit amount.--The illustrative weighted schedule

(table &) provides weekly benefits of $7 to $30 varying from 5.7 percent
to 4.4 percent (or approximately one-eighteenth to one twenty-third) of
the upper limit of the high-quarter wage brackets. The weekly benefit

is a larger proportion of the average weekly wage in the lower brackets
than in the higher, in recognition of the fact that at the lower wage
levels, a larger proportion of the wages is spent for nondeferrable items.
The schedule requires $29 additional base-period wages to get $1 more in
benefits at the $29 to $30 levels but only $1$ more for an additional $1
weekly at the $8 to §9 levels. .

If the wage level in a State is such that the $30 maxinum in table 6
would result in the concentration of an unduly high proportion of
claimants at the maximum, the table can be extended upward.

(b) gga11f¥1ng wages.--Because this is a weighted schedule, the quali-
fying wage in table b6 is based on the high-quarter wages rather than

the weekly benefit. At all levels the minimum qualifying'wages exceed
the maximum potential benefits in the benefit year, 26 times the weekly
benefit for total unemployment. :

(¢) Maximum potential benefits.--Uniform duration is,” of course, recom-
merded.  However a Tormula for variable duration is suggested, a weighted
schedule (table 7). A simple fraction such as is suggested in the other
formulas would offset the advantage given the low-wage earners in the
weekly benefit amount and the qualifying wages. For instance, if maximum
potential benefits are one-half base-period wages, the claimant who barely
qualifies for a $7 benefit would have a computed duration of thirteen and
one-seventh weeks while a claimant who barely qualifies for $30 would have
a duration of over 17 weeks. If one fraction is used, a minimum duration
should be provided as in formula B. :

s
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- Commentary = Section 3 (Benefit formula D)

Table 6

Vieekly benefit amount figured from weighted schedule of high-
quarter wages and qualifying wages computed as one and -
one-half times high-quarter wages, and maximum .
potential benefits in benefit year

“High- ee
quarter benefit qualifying potential benefits
wages amount . wages 1/ (26 weeks)
(Column A) (Colunn B) (Column C) . (Column D)

$ 46.,00-123.00000c000 $7 $ 184 $182
123001"142000.0 XXX X) 8 213 208
162 001"1610000 YL 9 241 2310 '
161,01-181.00s 000 ee 10 27 260
181,01-201,00¢000c00 1n © 301 286
201,01-222,0000 00000 12 333 312
222.01‘243.00. Y XXX X l 13 364 338
2‘3001"265'00000000. 14 ﬁ? 36‘
265.01‘2870000 ecoo0s 15 430 ”0
287001‘31000000 se000 16 465 416
310091"333 ¢00cceseee N 17 . 499 . 4@
3330(‘1’3570000 [ IXXXY] 18 535 468
357001"381.0000 se9one 19 571 494
381 -Ol‘w6oooooooooo 20 6@ 520
406001“4310000000000 21 . . 646 546
431001‘"4570000 (XX XXX} 22 685 . 572
457.01"483.w0 [ Z NN Y] 23 ' 724 - 598
483,01-5104000 00002 24 765 , 624
51-0.01"5370000 [FEX XXX} 25 805 650
537001"565 ¢00ceessse 26 847 676
565.01‘593‘00000000 [ X 27 889 702

: 593001'62200000 sacsee 28 933 . 'na
622,01-651.004 40000+ 29 - 976 ' 754

651 +0l or moressesece 30 1 ’021 ‘ 780

1/ One and one-half times upper limit of high—quarter wage bracket,
rounded to next lower dollar; step~down provision included in formula.
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Commentary - Section 3 (Benefit formula E)

(Benefit formula E: uniform fraction
of high-quarter wages)

The weekly benefit of one-twentieth of high-quarter wages gives claimants
between the minimum and maximum the same percentage of their hign-quarter
wages., In terms of weekly wages, this means that the weekly benefit
amount equals 50 percent of the high-quarter average wage for claimants
who had 10 weeks of work in that quarter, 65 percent for those who had

13 weeks of work. The qualifying wage of 30 times the weekly benefit
assures qualifying wages in excess of the 26 weeks uniform potential
duration, If variable duration is provided with maximum potential
benefits equal to one-half base-period wages, the minimum potential
duration would be 15 weeks. The minimum and maximum weekly amounts
sho%}d be set in relation to the wage levels of the State; see page-

C =27

Transition Provisions

Legislative changes in the benefit formula require decision as to the
effective date of the amendments for all claimants. If the amendments
increase the benefit rights of claimants, it is sound social policy to
make the amendments effective for all claimants simultaneously and as
soon -as possible after their enactment. In States with a uniform
benefit year, the first purpose is accomplished by having the amendments
apply only to claims filed in the next benefit year. In States with an
individual benefit year (and in States with a uniform benefit year enact-
ing legislation early in a uniform benefit year) it ssems desirable to
give claimants having a benefit year in progress, including those who
have already exhausted benefits, the prompt advantage of the liberaliza-
tion of the formula, for any unemployment occurring after the effective
date. Such a policy obviously involves redetermination of weekly bene-
fits, the new amount to apply for the remainder of the benefit year,

The maximum potential weeks of benefits (for total unemployment) might
well be that-of the new formula; the maximum potential amount of bene-
fits would vary with the number of weeks of total unemployment already
drawn at the old amount and the potential number at the new amount.
"By setting the effective date at some reasonable time after the date

of enactment, the State agency can absorb the extra work involved in
making the necessary redeterminations without delaying all payments,

Provision should be made, however, that no claimant will have his
rights reduced during a benefit year by redetermination in accordance
with a new benefit formula. If the wages necessary to qualify under
the new law are greater than under the old, no claimant who has estab-
lished rights under the old law should have his original rights

¢ -4



Comnentary - Section 3
raduced or cancelled by reason of the new requirements,

i+ %he revisions are made to apply only to individuals establishing a
new benefit year after the effective date, the administrative burden of
redetermining benefit rights for all workers for whom a benefit deter-
~ination is current is avoided. waeve%, such a timing involves a con-
xiderable delay in putting the changes :into full effect, since for prac-
tically a year some claimants will be drawing benefits under the old
ormula and others under the new formula. A difference of a few days in
the date of filing a request for a determination of insured status may
_«xe 4 great difference in the potential benefits of claimants with the
~sim wage credits. In the interest of claimants' understanding of the law
2.4 of good public relations, sueh inequities should be avoided.

»14ft language cannot be provided to fit all transition situations because
«ich provisicns must be written in specific terms to fit both the old and
" a new benefit formulas. The following examples illustrate the problems
iuvolved.

Transition provisions for separate items.--4 transition provision such as
The Tollowing could be added at the end of 3(a), 3(b), 3(c), 3(d), or
3(e), depending on the items which are changed by the amendments.

"Mis provision shall apply to all bemefit years beginning
after (insert the date of the day before the amendment

becomes effective), and the insured status of all claimants .
who have a benefit year current on and after (insert the date
as of which the amendment becomes effective) shall be redeter-
mined and benefits shall be paid in accordance with this °
provision, provided that no insured worker shall have his
benefits reduced or denied by redetermination resulting from
the application of this provision." 7

General transition provision.--A transiticn provision of the following
Type can bé used when there is a change in the formula for determining
weekly benefit amount --i.e., high-quarter fraction, and /or maximum
weekly benefit amount-—and/or the maximum weeks of uniform potential
duration or the maximum weeks of variable duration and/or the formula
for detemining individual duration, and/or the qualifying wages.

#3(f) Tranaition provision.--The provisions of this section as
amended shall apply to all benefit years beginning on or after
(insert the date as of which the amendments to the benefit
provisions become effective) and to the unexpired portlons of
any beefit years current as of such date. Redeternin&tioqa of
insured status shall be made where necessary to effectuate this
result; Provided, That no insured worker in a current benefit
year which has not expired prior to (insert same date) shall
have his weekly or annual benefits reduced as a result of the
application of this section as amended. In recomputing the
maximum potential benefits of any insured worker, the number of
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Commentary - Section 3

weeks of benefits for total unemployment to which he would
be entltled under this section, as amended, shall be reduced
by the number- of weeks obtained by dividing the amount of
benefiss paid or payable to him for weeks of unemployment
prior to (insert same date) by his benefit amount for a

week of total unemployment under the law in effect prior to
this amendment." .

Safeguards when qualifyin amounts are changed,=--When minimum qualifying
wages and /or high-quarter wages for any benefit level and/or wages
required for any weeks of benefits are increased, it is essential that :
the transition provision provide that no claimant shall have his benefit
rights reduced as a result of a redetermination. This can be assured by
a definite statement to that effect as in the transition provisions
above or by a requirement that a redetermination shall be made for
claimants in benefit status and the claimant shall receive whichever
is the greater, the amount provided in the old or the new determination.
1
Transition when benefit years are chan ed.--If the framework of the
Tormla--1.e., the base period and benelfit year--is changed, the
transition is more ccmplicated. In a change from uniform to individual
benefit years the agency must decide whether to terminate the benefit
years of claimants in benefit status at the end of the uniform benefit
year a to establish some method for staggering the dates of the begin-
ning of new benefit years. It seems desirable to avoid a pesk-load of
redeterminations at the end of a uniform benefit year so far as possible
and to get claimants on an individual benefit year as soon as possible.
The following language suggests one method of staggering the beginning
of benefit years: o

»Notwithstanding any other provision of this Act, the
benefit year of any claimant who has certified for a
waiting week or filed a claim for benefits for the week
prior to (insert the date of the day following the end
of the old uniform benefit year) shall terminate upon the
earlier of the followings

(1) The expiration of 1 year from the day as of which
the claimant filed a request for a determination of
insured status in the old benefit year, or

(2) The exhaustion of benefits payable under a determina-
tion of insured status for the old benefit year,®

Without any special provision, a claimant who had exhausted hin benefits
at any time in the old benefit year could start a new benefit year when-
ever .he requested a determination of insured status after the effective
date of the new provision. ' '
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Annmual-wage Formula
Mn annual-wage formula basing benefits on aggregate annual earnings
rather thcn on weekly wage levels is not recommended. Only for
workers with steady employment throughout the year do annual wages
reflect weekly wage levels. Using an annual-wage base for determining
weekly benefit amounts without information on the number of weeks
vorked in the year yields benefits which bear only a chance relation
to average wages in weeks worked. Because most workers experiencs a
considerable amcunt of unemployment or underemployment in a period as
long as a year, assumptions have to be made concerning the rnumber of
weeks worked in a year, if the formula is to give claimants a stated pro-
portion of their weekly wages. The annual-wage formulas used in a few
States give a larger percentage of annual wages as weekly benefits in
the lower wage brackets in recognition cf the fact that usually workers
recelving lower annual wages are less regularly employed than those with
higher annual wages. Obviously, not all workers who earn $1,000 in a
Year work the same number of weeks but workers with $300 base-period
wages average fewer weeks of work than those who receive $2,500 or more.
The formulas may be said to assume for individual claimants base-period
employment of varying duration, increasing in length as total annual
wages increase. Since the determination of the existence of partial
unemployment and the payment of partial benefits are in terms of the
weekly benefit amounts, and the annual-wage base may yield weekly bene-
fits which have no relation to the claimant's recent wage, the formula
may result in partial benefits which are too low or too high.

Per-employer Determinations

In all hign-quarter and annual-wage formulas in use, all wages and
employment in covered work with all base-period employers are included
in determining whether a claimant is an insured worker and, if so,his
weekly benefit amount and maximum potential benefits in the benefit year.
Although an average-weekly-wage fomula does not require such a system,
in some average-weekly-wage formulas, a claimant's weekly benefit and
weeks of benefits are determined successively on the basis of his employ-
ment and wages with each employer, i1 the inverse order of employment,
subject to an over-all limit in a benefit year. This latter system of
per-employer determinations may be considered appropriate with an
employer-reserve type law under which the emphasis is on stimulating
employers to stabilize employment by making the individual employer
responsible for compensating, from his own account, unemployment suffered
by his former workers. Thia type of law contemplates the retention of a
close relation between the employer and the worker even after the worker
becomes unemployed. In practice, however, there remain no employer-
reserve laws under which a claimant's rights to benefits cease when his
employer's reserve account ceases to be solvent. The two employer-
reserve laws remaining provide for a partial pool for the payment of
benefits when an employer's reserve account is exhausted and both
provide methods of assuring that the pool will be adequate,
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L por-eaployer systeon, however, has no place under a pooled-fund type of
Ja. wder vhich the emphasis 10 on providing equal protection from loss
 of wares due to uncmployment for all workers by sprecading the risks of
unewployment over & large group of cmpioyers and by making the fund
available to any insured worker irrespective of his cmployer. Under a
poolad~furd law an individual's unemployment is considered due to the
state of the labor market rather than to the failurc of his employer to
gtabilize employment and the employment relalionship is deemed to be
teriiinated when the 1ndividual becomes unemployed. The unemployment fund
rather than an individual employer is therefore held responsible for the
benefits paid. '

The Bureau believes that per-employer determinations are inappropriate
under pooled-fund laws because they are contrary to the philosophy on
which such laws =70 based, as reflected in provisions under which (1) a1
money in the unemployment fund must be commingled and undivided; (2) no-
thing in tle Act is to de construed as granting any employer or indivi-
duals performing services for him prior claims or rights to amounts paid
into the fundj (3) benefits are paid & claimant who had the required
amount of prior employment and wages in covered employment, regardless
of any delinquency of his employer in paying contributions on these
wages; and (4) benefits are paid so long as there is money in the State
fund, regardless of the balance in any particular employer's account
(for experience-rating purposes).

Obviously a system of per-employer determinations raises no special
problems for claimants who had only one employer in the base period.
For claimants with two or more employars, the following disadvantages
may be cited: : '

(1) Benefit rights for each claimant who had employment with more than
one base-period employer must be recomputed each time the claimant
exhausts his credits from a base-period employer (until he has drawn
the maximum potential benefits). Some claimants may have two or more
different weekly benefit amounts during a benefit year, depending on
their average weekly wages with each employer against whose account
they successively draw benefits. Some of these rates may not be represen-
tative of the claimant's customary earning ability. In a State where
claimants have been accustomed to & weekly benefit amount fixed for a
benefit year, such changes are hard to explain, particularly if the
weekly benefit at the beginning of a benefit year is reduced by later
computations.

(2) Under a system of per-employer determinations, uniform potential
duration which the Bureau considers the most appropriate duration
provision for any social insurance program is illogical and difficult

to devise and administer. Though base-period employment and wages are
aggregated to determine whether a claimant meets the qualifying wages,
weeks of benefits and total amount of benefits payable are determined
for each employer separately, up to a specified maximum aggregate number
of weeks. Only when that number of weeks has been reached in successive

/
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determinations can a claimant know how mﬂch benefits he is entitled to
during a benefit year. : ‘

(3) Maintaining the close relationship between a worker and a former
employer as is done when determinations are on a per-employer basis, :
oven though there has been intervening employment with another employer,
leads to the imposition of disqualifications in connection with separa-
tions from work from former employers even though such separations did
not result in the unemployment which is being compensated. '
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CONDITIONS FOR RECEIPT OF BENEFITS

This soction on Conditions for Receipt of Benefits combines the non-
monetary provisions of the former section 4, Benefit Eligibility Pro=
visions, and the provisions of section 5 on Disqualification from
Benefits., The monetary provisions of the former section 4 are included
in thé definition of insured worker and incorporated, as qualifying
wages, in the benefit formula in section 3, Only an insured worker can
receive benefits but insured workers do not automatically receive bene=
fits when unemployed, To receive waiting=week credit or benefits for
any week, they must not be disqualified in terms of the circumstances

of their leaving work or of remaining unemployed and must follow a
prescribed procedure to establish eligibility for benefits,

(a) Eligibliity for benefits.——Section 4(a) combines all the require=
ments for ellgibility to receive benefits, Thus eligibility as used
here is broader than the old term eligibility. If an insured worker

has taken the proper procedural action to establish his claim, he is
eligible for waiting-wmeek credit or benefits for any week of his unem=
ployment unless he has been determined to be disqualified under

section 4(b)., As an insured worker he meets the monetary requirements
for benefits; he has filed & request for a statement of insured status
and has received information concerning his benefit year, his weekly
benefit amount,énd his maximum annual benefits, He must take the
initiative in ﬁling & notice of his unemployment, registering for work
and, after a week of unemployment has elapsed, certifying for waiting-
week credit ar filing a claim for benefits, Unless the State law has

no waiting-period requirement (see comments on section 2, page C -22),
he must have served the waiting week befors he can file a claim for
benefits for a week of unemployment, No benefits are payable for the
waiting week or for any week of unemployment prior to it within a bene-
fit year, However, an exception is made so that no individual who is

in compensable status at the end of a benefit year will have to serve a
waiting period if his unemploywent continues into the new benefit year,
The draft language means not only that the waiting period should not
interrupt the payment of benefits in a continuous period of unemployment,
but also that such individuals should not be required to serve a waiting
period if-they have a second period of unemployment'in the new benefit
year. The requirement of a waiting period following a compensable
period in 4 benefit year has been found,in some States, to be too complis"
cated and expensive to administer to Justify its retentione

For the unemployed individual who is not in compensable status at the
end of a benefit year and whose unemployment continues into the new
benefit year, provision is made in section 2(r) for serving the waiting
week in the period just prior to the beginning of a new benefit year,

The reglstration for work distinguishes unemployment insurance from
other types of social insurance--from disability insurance, from work-
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It compénantion, which 1s a specialized type of disability insurance,
and from old-age (retirement) insurance, It is the claimant's affirma-
‘i .+ that te is in the labor force and wishes to remain there.

(b) Disqualification from waiting-week credit or benefits.--Under
‘merployment insurance laws certain types of unemployment are not insured.
1f a man quits' his job voluntarily without good cause or is discharged
for misconduct, his resulting unemployment is not insured; if he refuses
wo accept suituble work without good cause, he will not be paid benefits
for -his unemployment. If, because of these reasons, it is found that
. ¢ unemployment i3 not insured, the worker is disqualified and is not
~:igible for benefits. The different causes of disqualification are
o.¢lined bg¢low and the period of disqualification for the three major
.3 is discussed on page C =58/, Inability to work and unavailability
v+ sultable work are counted as causes of disqualification but the
existence of such cause must ordinarily be determined from week to week,
'+ w11l be seen that an individual worker may be affected by more than
oue cause with respect to a week of unemployment., .

(1) Inability to work and unavailabili.ty for work.--The commissioner
must make a determination concerning ability to work and availability
for work for each completed week of unemployment., A person who is 1ll
or unavailable for work is not currently attached to the labor force.
The requirement that such attachment must exist is necessary to carry
out the function of the unemployment insurance program to provide cash
payments to individuals who have been working and currently lack the
opportunity to worke When an individual is physically or mentally
incapacitated for work, he is deemed unable to work, When he cannot
accept work because of personal or other circumstances or prefers not.
to work, he is deemed unavailable for work, Under these circumstances,
benefits are not payable because the cause of unemployment is not lack
of suitable work. :

The availability provision is written in broad terms because it must be
applied under changing labor market conditions and to individual claimants
seeking work under varied circumstances, including variations in the types
of work which they are capable of performing., The requirement is in terms
of availability for suitable work as the term is defined in section 4(c).
The purpose of the Act would be defeated if the laws required an unem=
ployed worker to be available for any work regardless of his fitness or
its suitability,.

Vith a broad availability provision, the agency is free to use such
special tests of availability as are deemed necessary for each claimant
or under special circumstances, It permits a requirement by the agency
that a claimant expend reasonable effort on his omn initiative to obtain
suitable work and recognition of the possible futility of such efforts
under other conditions, The inclusion of a specific "actively seeking
work® test is not recommended because the agency would find itself under

7/
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the necesslty of imposing the requirement when its fulfilment is au
enpiy gesture, demoralizing to the claimant and a nuisance to employers.
Wnile workers should be active candidates for jobs as a condition for
receiving benefits, the test should be realistic, taking into consider-
ation such factors as business conditions, the hiring methods of the
industry in which the claimant is deeking work, and his individual
circumstances, Similarly, other specific statutory restrictions, such
as those which limit the type of werk for which a claimant must hold
himself available ¥or the locality in which he must be willing to accept
work, are.not recommended because they wouwld hamper administration and
sometimes produce unintended and undesired resultse

4 finding of inability to work or unavailability for work applies only
to the week of unemployment with respect to which it is made, If,
however, a worker refuses sultable work without good cause, his refusal
disqualifies him for a period of unemployment longer than a week under
section 4(b){4), and there is no need of a finding concerning availaew
bility until thie period of disqualification has expired,

© (2) Voluntarily leaving suitable work.--Section 4(b){2) excludes from
insurance protection the unemployment that immediately follows voluntary
separation from suitable work unless ®good cause" exists for the separa-
tion, : After a period, the continued unemployment of a claimant who i
able to work and available for work is attributable to economic factors
rather than to his voluntarily leaving worke Such subsequent unemployw=
ment is therefore an insured risk; see discussion of the period of
disqualification below, ‘

Unemployment that imnediately follows a voluntary geparation may be
insured, however, if good cause exists Ior the separation, W"Good cause"
in this provision includes teasons personal to the clalmant as well as
cause attributable to the employer or the employment, To restrict good
cause, as some laws do, to good cause attributable to the employer or
copnectad with the work conflicts with the soclal purpose of the law,
and with the underlying basis of our free-enterprice systems -

Examples of good catgé’ for leaving work are unsafe wotking ¢corditionsy
a better job, and illness in the worker's famlly, Soue claimends who
have left work voluntarily for good cause cannot receive benefits-?
immediately because they are mnot available forworki for example,“s *
woman who left because arrangements for the cdte of her children had*"
broken down and who“has been unable to work out substitute arrangéfistte -
while employeds Untll she can again make ageqiate provision foir het”
 children, she cannot be congidered available for work and eligible for
beneﬁ.ts. ’ _— | . N

(3) Disgharge for misconduct,~~Unemployment immediately following & *
discharge or Buspension for misconduct connected with the work is -
anobher typs &¢ unemploywent which is not insureds -The paragraph
speci fically HHudts misconduct to misconduct connected with thé works -

/ 3
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ihe period of disqualification immediately foliowing such discharge or
aunpension should be fixed by statute so that the commissioner will not
saye to wake & determination concerning the seriousness of the misconduct
and set the period accordingly. If the facts presented by the claimant
ard bis employer are consldered by the agency to prove a deliberate act
or omission by ihe worker which constitutes a material breach of his
vhlligations under his contract of employment in disregard of his employ-
or's interest; he should receive no benefits for the period specified

i the laswg however,; if the agency makes no such finding, the claimant,
17 otherwise aligible, should receive benefits,

-7 » 3tste law provides a more severe penalty for gross misconduci, it
-~ euld apply only to an individual who was discharged from his lait work
» 2. 2 act which has resulited in & criminal convictlon,

“1Y Refuesl of sultable work,--The provision of disqualification for a
.aiod after refusing suitable work reinforces the previslon on unavaila-
h21ity for worke To justify the comuissioner's finding of disgqualifica~
tion, the woric refused must be suitable as defined in section 4(c) and
the refusal must be without good cause. Moreover, the paragreph should
be limlted in application, as 1% ia in most States, to refusels of work
by individuals in ciaimant status,

Ir some States, however, 1f an individual who is not a clalmant registers
at an employment office he may {ind later that his actien in digcussing
possible job referrals or in refusing a referral has the effect of can-
celling his insurance protection under the employment security law, When
he claims berwfits for a subsequent period, this discussion of job oppor-
tunitles or refusal of a referral may bar him from benefits. If the
period of ineligibllity or refusal of suitable work is limited as reccm-
mended, the refusal of a referral while not in claimant status will be
of only temporary influence, If the pericd of disqualification is long
or if benefit rights are cancelled, the effect may be a complete dsnial
of benefita. In such States the following language is recommernded, to
be added gt the end of section 4(b)(4)s :

"Provided, That this paragraph shall not apply unless he filed
a notica of unemployment, certified for walting-week eradit,
or filed a elaim for benefits on or within days prior to
the day on which such refusal qccurred.®

The periocd specified should cover the claim period; the {iling period,
and the period of grace for late flling. This language, which in effact
defines "claimant status® in terms of an easily determinmed time period,
would avoid the more complex determination whether or not a worker was

a claimant at the time of a refusal of worke '

Period of disqualification.--~A determination of disqualification bscause

of TnabIIITy o work or unavailability for work applles only to the come

pleted week of unemploymeni with respect to whish it is msde. The pericd

during which unemployment resulting from a voluntary quit, discharge for

misconduct, or refusal of suitable work is not vompensable, is longer

than one week, as specified in the Act, for each of these ceuses of
disqualification, /

C - 58



Commentary = Section 4(b)

The period of disqualification for these three causes is stated in
terms of a period of continuous unemployment; the weeks of disqualifi=
cation start with the week in which the claimant quit work voluntarily,
was discharged for misconduct, or refused sultable work, and continue
for the four conasscutive weeks of unemployment which immediately follow,
This provision means that the disqualification will not apply to wiem- ;
ploywent occurring long after the act which brought about the claimant's
disqualification, when his continued unemployment is due to economic
causes, or when, after reemployment, he has another period of unemploy-
ment because of lack of work, Tying the period of disqualification to
the date of the claimant's act is recommended because it simplifies
rlaim determinations; the agency 1is required to lock only to the cause
~f the current separation or suspension or refusal of work offers.

Iimiting the disqualification to a period of continuous unemployment
{mmediately following the act means that ths period of disqualification
terminates for any claimant who obtains bona fide work before the end
of the specified period. If the worker's new employment terminates for
reasons beyond his control before the end of the orlginal period of his
disgualification, he may receive berefits during the new period of
gnemplqyment. : ’ '

The length of any period of disqualification should be reasonably
1imited to the period during which the unemployment originating from the
claimant's own action continues to be due to that actions It should be
fixed by statute in accordance with the average length of time ordinarily
required for an employable worker to find suitable work in a normal labor
market, A period of four weeks is suggested as an appropriate period for
disqualification due to voluntary leaving, discharge for misconduct, and
refusal of suitable work., If the maximum period differs for each of
these causes, there can be no assurance that the insurance protection
glven workers will be equitable. For example, it is frequently difficult
to determine whether a given separation is a quit or a discharge, If a
more prolonged period of disqualification is imposed for a discharge,

the worker will normally try to prove that he left his job of his om
volition, The employer, in turn, may maintain that the separation was
due to a discharge for misconduct. The task of the agency is simplified
and equity is achieved in such cases, if such conflicting pressures on
the agency are removed by provision for uniform periods of disqualifi-
cation for the two causes, Similarly, the situations which lead to &
voluntary separation and a refusal of suitable work are frequently
‘identical; accordingly, the period of disqualification for these two
causes should be the same,

Variable periods of disqualification for any one of these three causes
are not recommended, because they are difficult to apply uniformly
throughout the State and because they tend to assume the character of
penalties, Some States have failed to use the flexibility which
variable provisions permit and have tended to set the period of dis~
qualification at the maximum or near the midpoint of the range provided

in the law, Moreover, in doubtful or borderline cases, there may be
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thh temptation to impose at least the minimum period to make certain
thiit no claimant receives unjustified benefits. [lat periods of dis-
qualification are more consistent than variable periods with the function
of the conditions for the receipt of benefits--to delineate the risk
insured. They represent a practical decision as to the point at which
continued unemployment, in the abaence of facts to the contrary, is
considered involuntary. Fixed periods of disqualification ensure the
uniform treatment of all disqualified cliimants throughout the jurisdic- .
tion and eliminate one issue which must be decided by the agency or the
appeal body. Once it is established that the reason for the separation
or refusal of work is a disqualifying one, the length of the period of
disqualification is automatically determined,

No provision for cancellation of benefit rights.--Provisions for reducing
benefit rignts as 1f they had been paid during a period of disqualifica-
tion or cancelling benefit credits earned with the separating employer

or with all employers prior to a voluntary quit or a discharge for mis-
conduct may result in a denial of benefits for extremely long periods,
extendinj; in some cases to the end of a benefit year or even longer.

Such hareh results seem contrary to the purposes of the program as
expressed in the Declaration of State Public Policy in the preamble to
the Act. :

Some State legislatures have adopted provisions of this type to protect
the experience-rating accounts of employers from charges for benefits
puid workers who left. jobs for good personal cause or who continued
unemployed after a period of disqualification imposed for voluntary
quitting or discharge for misconduct. Since omission of charges for
benefits in such circumstances has been found consistent with the pro-
visions of section 1602(a)(1) and (3) of the Federal Unemployment Tax
Act, such restrictive disqualification provisions are not necessary to
prevent the charging of benefits when charging benefits to a apecific
employer does mot appear reasonable under the theory of employer respon-
sibility for an individual’s unemployment. _ .

As an alternative to such restriction of the workers' rights, some States
may wish to consider the suggestions on the omission of charges contained
in section 3521, Part V, of the Employment Security Manual, orlginally
issued in Unemployment CompensatIon Program Letter No. 78 (December 29,
1944) and in Unemployment Compensation Program Letter No. 85 (April 16,
1945). These documents point out that sections 1602(a)(l) and (3) of

the Internal Revenue Code do not require that all benefits be charged

as part of employers' experience provided that the benefits which are
charged assure a reasonable measure of their experience. The test is
one of reasonableness in the measurement of each émployer‘'s experisnce
in relation to other employers and to the purposes of experience rating.
In determining the circumstances under which there would bs no charging
of employers' accounts, it is important to consider the potential quanti-
tative effect of such omissions upon employers' contribution rates, to
the end that the ablility of the State's unemployment fund to finance the
payment of benefits over a reasonable period of time will not be impaired.
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(5) Benefits under other eggloxgent security laws,--Section 4(b)(5)

prevents an insured worker from drawing unemployment benefits under more
than one employment security law with respect to the same week of uneme
ployment, However, if he is denied benefits under one law, the limita=

tion under the second law is withdrawn. This language eliminates over-
lapping between various State and Federal employment security programs,

No disqualification for receipt of benefits under other social insurance
systems,--No provision is recommended for disqua ifying claimants or for
reducing unemployment benefits by reason of receipt of benefits under
other social insurance programs, such as old=age insurance under title
II of the Social Security Act or workmen's compensation. In general,
the character of the risks insured and the requirements for payment of
b:nefits under the various systems are such as to elininate the payment
of more than one type of benef’* for a given period, but there may be
exceptions,

Older workera who have withdrawn from the labor force are not available
for work and hence are not QTIgIble for benefits, However, if an older
worker who continues in the labor force after "retirement® loses a Job,
and is able to work and available for work and satisfies all the other
requirements of the law, there is no sound social reason for denying
him any part of his unemployment benefits solely because he is simul-
taneously eligible for or receiving old-age benefits, It is recommended
that income from employer annuities and benefits under title II and
similar Federal acts be ignored in determining benefits,

Workers receiving workmen's compensation for temporary total disability
are generally not eligible for unemployment benefits because they are
not able to work, Workmen's compensation for partial disability is
intended to compensate impairment of earning power according to the
degree of loss in *he worker's earning capacity prior to an accident,

If an insured worker who is receiving such an award becomes unemployed
and loses such wages as he has been able to earn in spite of his disa-.
bility, the loss of such wages due to inability to obtain work represents
an additional contirgency for which he should be compensated,

(6) Labor disputes,-~This provision of disqualification for unemployment ‘
due to a stoppage of work because of a labor dispute is so drafted as to
confine its operation to the workers who are actually concerned in the -
dispute, and to protect other workers from loss of benefits due to a
strike that affects their work indirectly. It does not apply for any
week unless all of the following conditions obtain during the weeks

(1) a stoppage of work exists at the premises at which the individual

1s or was last employed; (2) the stoppage is due to a labor dispute at
such premises; (3) the individual's unemployment is due to the stoppage;
and (4) the individual is not relieved of disqualification under, the
"escape clause" discussed below. Consideration has been given to an
alternative provision of ineligibility for unemployment due to a “labor
dispute in active progress® rather than to a “stoppage of work which is
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due &o a labor dispute." Whether a stoppage of Work exists can be deter-
mined by objective standards. The "dispute in active progress" prcvision
- 1s npt recommended because it is difficult of;precise determination.

The so-called "escape clauses" protect workers who are employed in the
establishment in which the dispute occurs but .are not taking part in the
dispute and are not directly interested in it, and they do not belong

to a grade or class of workers which is participating in or interested
in the dispute. A provision which would result in disqualifying indi-
viduals who are financing a labor dispute is not recommended since it
may operate to deny benefits to individuals whose only concern with the
dispute is their payment of dues to the union that is conducting the
strike.

(7) Administrative disquelification for fraudulent misrepresentation,--
No provision for administrative disqualification for fraudulent mis-—
representation has been included in previous issues of the Manual because
the provision for recovery or recoupment in section S(j) and the provision
for fine and imprisonment in the penalty section 1l were deemed to be
adequate to deal with the problem of fraud. Experience has indicated,
however, that these provisions are not always adequate because of the
difficulty of obtaining prosecution under sectior 1k, particularly in
cases in which no benefits were paid or in which the amount of benefits
fraudulently obtained was negligible. An administrative disqualifica-
tion for fraud is therefore recommended where criminal action under
section 1l is Jdeemed inadvisable. However, a State which does not wish
to include an administrative disqualification for fraud should omit

(1) section L(b)(7) in its entirety and (2) the words "or (7)" from
section 6(f). .

A provision for an administrative disqualification for fraud should

be drafted and applied with great care. No person should be disqualified
from receiving benefits under such a provision unless there is clear-cut
evidence that he has knowingly made a false statement or representation
of a material fact or has knowingly failed to disclose a material fact
with the intent to defraud. Every word in the provision in the text is
important. There must be evidence of intention to defraud, the act must
be wilful and knowing, and must involve material facts before a determina-
tion of fraudulent misrepresentation or non~disclosure can be made. In
order to provide adequate protection of claimant's rights, a provision

is included in section 6(f) to permit claimants to appeal a referse
determination that fraud has been committed to the board of review ag

a matter of right.

It should be noted also that it 18 not necessary for a claimant to have
receivéed any benefits under fraudulent conditions to be disqualified

for fraud. If the commissioner finds that a claimant intended to obtain
benefits through fraudulent means, the disqualification is applicable
whether or not any payments were made as a result of the fraud.

4

c - 62



Commentary - Section 4(b)(7)

There are saveral differences between a disqualification for fraudulent
misrepresentation and the disqualificatiions discussed on pages C - 56~
‘650 The principal difference 1s in the philosophy on which the dis-
qualifications are based, Other differences, in the nature of the
disqualifications, the starting date of the diasqualification period,
and the length of the period stem from the difference in philosoplis,
The disqualifications for voluntary leaving, discharge for misconduct,
and refusal of suitable work are designed to prevent payment of bene-
fits for unemployment which is not insured (see commentary on section
4(b), page C - 56). These disqualifications are not penalties, but
are designed to limit the payment of benefits to the involuntary
unemployment of claimants who are asle to work, available for work,

and willing to work, Consequently, these disqualifications, which

take the form of a postponement of benefits for a stated number of
weeks, begin with the date of the disqualifying act and are removed
when it may be considered that continuing unemployment is no longer
due to that act.

A disqualification for fraud, however, is not connected with the ,
reason for unemployment and is, in effect, a punishment for wrong-
doing. Becauase there are various degrees of fraudulent misrepre-
sentation the penalty suggested is of variable duration, so that the
severity of the penalty may be varied in accordance with the severity
of the offense., Though a flat disqualification period is recommended
for the ordinary causes of disqualification, the same pericd is not
appropriate for & claimant who knowingly fails to disclose a few '
dollars of .earnings in one week and one who connives to draw full
benefits for a benefit year while employed. Although the length of
the period is not indicated in the text, it is suggested that the
period be in terms of not more than a stated maximum number of weeks,
Cancellation of wage credits is not recommended (see page C =~ 60).

Since the fraudulent act is not the cause of the claimant's unemploy-
ment, and since the exiatence of the fraud is generally not discovered
until some time after the act was committed, the period of disquali-
fication should not begin either with the date when the olaimant became -
unemployed or with the date the fraud was committed. A disqualification
beginning with either of these dates could be wiped out by the passage
of time before the fraud is discovered, It is more appropriate that

the disqualification begin with the date of the final determination :
that fraud has been committed. Such a provision is also more analogous
to the method of applying oriminal penalties., The text therefors
provides that the pericd of disqualification baegin with the deter-
mination that fraud has been committed and continue for & pericd
conseoutive weaks thereafter.
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"he text also limits the time within which the disqualification may be
applied to two years (24 months) after the week in which the fraudu-
lent act was committed. Such limitation is necessary because a longer
period would put a claimant in a doubtful case at a very great dis-
advantage in obtaining evidence and witnesses to the facts involved

in proving that he had not committed a fraud upon the unemployment
insurance system. Moreover, it is not practical for administrative
reasons to go back to the records of the past for more than two years,

(c) Suitable work criteria.--The term "suitable work" is used in
paragraphs (1), (2), and (4) of section 4(b) to make the provisions
concerning availability for work, voluntarily leaving work, and refusal
of work consistent in terms of suitable work. Section A(cs explains
what constitutes suitable work. ,

Paragraph (1) lists the standards required by section 1603(a)(5) of
the Federal Unemployment Tax Act., The standards are designed to
protect a claimant from a denial of benefits for refusing to accept
new work (A) if the position offered is vacant due directly to a
strike, lockout, or other labor dispute; (B) if the wages, hours, or
other conditions of the work offered are substantially less favorable
to the individual than those prevailing for similar work in the
locality; and (C) if, as a condition of being employed, the individual
would be required to join a company union or to resign from or refrain
from joining any bona fide labor prganization.

Paragraph (2) lists additional criteria to be considered in any deter-
mination whether work is suitable for any individual, It includes

the degree of risk to the claimant's health, safety, and morals; his
physical fitness for the workj his prior training and experience; his
prior earnings; the length of his unemployment; his prospects for
obtaining work at his highest skill; his prospects for obtaining local
work; and the distance of available work:-from his residence. The
nature of the criteria is a recognition of the fact that suitable
work has meaning only in relation to a particular individual and a
particular job, Work which may be suitable for claimant A may be
uttérly unsuited to B's skill or circumstances.

No special eligibility provisions for special groups of workers.--
Teglslative enactments holding students unavailable for work, or
pregnant women unable to work, or women who leave work to marry
ineligible for benefits, or cancelling the benefit rights of such
claimants are generally unnecessary. These circumstances can all be
dealt with equitably by administrative determinations under the
general disqualification provisions, taking into account the facts

in each case. Such special provisions lump together all individuals
similarly circumstanced in one respect and fail to recognise that not
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all of them are unavailable or outside the intended scope of the pro-
gram. Moreover, these provisions limit the agency in its administration
of the law, If a claimant technically falls within the scope of such
a.provision, the sanctions must be applied regardless of other facts
té6 the contrary. Yet the provisions do not eliminate the individual
‘consideration of the circumstanges of these claimants by the local
oifice personnel to determine whether the special provisions are
applicable. A State is generally in a better position to handle
equitably the questions of availability if it relies upon the general:
tests of eligibility, implemented by guiding principles issued to the
agency personnel who make the avdilability determinations,

Presumptions concernin%_ibility of pregnant women to work.—-If a State
feels compelled to include a provision on eligibility of pregnant
women, such a provision should be drafted in terms of a rebuttable
presumption of unavailability during a stated period. It could specify
that a woman would be considered unable to work for a specified period,
such as from four weeks before the anticipated date of childbirth to
four weeks after childbirth, unless it is shown that she is able to
work during such period; for example, by a doctor's certificate or by
her record of work during previous pregnancies., Under such a provision
during the period specified, the burden of proof of availability would
be placed upon the woman claiming benefits. Before and after this
period, the agency would continue to determine ability to work under
the normal provision, judging each claimant upon the particular facts
presented., The period during which a pregnant woman who claims
benefits is responsible for proving her ability tc work should be set
in relation to the State labor laws or regulationa dealing with the
enplqynant ‘of pregnant women,
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DETEAMINATIONS, NOTICES, AND PAYMENTS OF BENKFITS

If bensfits are to serve the purpcse for which they are intended, they
thould be paid currently during the perlod of the worker's unemployment
when he needs them to meet his living expepses. To encourage prompt
peyment, title III of the Social Security Act includes, as one of the
conditions for administrative grants, a requirement that the State law
make provision for such methods of adminisiration as are reasonably
calculated to insure full payment of benefits when due, This require-
-t includes not only the prompt payment of benefits but also the
~=ompt determination that benefits are due or are not due,

T.rtion 5 18 intended to provide a statutory basis for the procedures

- suantial to prompt and accurate determinations and payments. It
includes (1) provisiors relating to benefiit payments, determinations,

- Aeterminations, and notices which, for the most part, were formerly
ubined with appeals in sectior. 6, entitled Claims for Benefits and
(2) the provisions of the former section 15 which relate to the waiver
and assignment of rights to benefits. While the language on determiw
nations and notice of determinations differs quite markedly from the
language of earlier legislative manuals, the changes are designed mainly
to provide the basis for procedures, now in general use in processing
benefit payments, which have been developed by the States to facilitate
determinations and payments,

(a) Payment of benefits.--Section 5(a) provides that benefita shall be
paid through public employment offices, in accordance with regulations
prescribed by the commissioner, Payment "through public employment

of fices" does not mean actual disbursement in employment offices but,
rather, that claimants will have some contact with employment offices
before a benefit is paid. Payment of benefits through such offices
brings unemployed workers to a central point where information on employ=
ment opportunities is available and the possibility of finding new jobs
is enhanced. In addition, such offices are in a position to supply
information about the claimants' availability, skills, and prospects for
work which may be needed in the benefit determination. The advantages
of payment through employment offices are recognized in'the Federal acts
by the requirement for payment through public employment offices in
section 303(a)(2) of the Social Security Act and section 1603(a)(1) of
the Federal Unemployment Tax Aot. ‘ '

Regulations on establishing rights’to benefits should cover the time and
place for filing notices of unemployment and claims for waiting~waek
credit or benefits, and for registering for work and thereafter reporting
at the employment office, The commissioner may establish by regulation
different requirements for partially unemployed and for totally uneamployed
workers, In some circumstances, as in the case of persons living in
sparsely populated aress or in times of mass unemployment, it is desir-
able to permit workers to meet the requirements without weekly appsarance
at the local office,
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(b) Information to workers on benefit rights.—It is important that
workers be properly informed of the procedures for establishing rights
to benefits so that they are not deprived of benefits through mis-
information or lack of knowledge. The most effective method by which
the agency can inform workers of their rights under the law is to send
material to them through their employers. Section 5(b) directs the
commigsioner to supply employers, without cost, with printed information
on the regulations which govern bene;’it rights and other facts on the
administration of the Act. The empliyer is directed to post and maintain
the statements in places readily accessible to his workers and to supply
the workers with copies,

(c) Notice by employing unit.——An employing unit has knowledge concerning
a worker's separation from work or other facts which are pertinent to the
agencr's determination of his eligibility for waiting-week credit or
benefits, Section 5(c) directs employing units having knowledge of such
facts to notify the commisaioner in accordance with his regulations.

The Bureau recommends regulations which require employers to furnish
separation information about a claimint only upon request by the agency
after the receipt of the claimant's notice of unemployment.,

(d) Determinations.—-The making of determinations is crucial to prompt
payment, However, making determinations promptly is not a simple matter
because the conditions which must be examined in making the determination
of eligibility for benefits are numerous and some of the neceasary facts
cannot be known until the claimant has certified to a complete week of
unemployment.  In the interest of speeding up determinations, State
agencles have developed procedures under which determinations are made

as the facts relating to any condition prerequisite to eligibility become
available, The determination procedure provided in this section specifie
cally sets forth these step~by~step determinations and clarifies the
determination process for agency personnel, the public, and the courts,

The new term "insured status® is used in describing that step in the
determination process which is usually referred to as the monetary
determination, The term "notice of unemployment® is used to describe
the form which an unemployed worker files when he becomes unemployed but
before he can certify to a week of unemployment. No final determination
- that a claimant is eligible is made until he has met all eligibility
conditions and waiting-week credit or benefits are due him under the Adt.

(1) Determination «of insured status.--The facts which are available wheh
a worker makes his first contact with the agency as a possible claimant
are those in the wage-record files., On the basis of these facts the
agency takes its first step in the determination process. If the worker
has not enough wage credits to qualify for benefits under the benefit
formula, he is not an insured worker, and no further determination is
necessary until he acquires new wage credits and again requests a deter=
mination of insured status or files a notice of his unemployment, If

he has sufficlent wage credits, ho is an insured worker; his weekly and
maximum annual bensfits are determined immediately and his benefit
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year is established. In the case of an employed worker who has filed a
c~guast for determination of insured status, a benefit year may be
e¢stablished while he is not unemployed. As indicated in the comments
on the first definition of an individual benefit year (page C ~ 3),
vnere are administrative advantages in having the benefit year begin
with a finding that a worker is an insured worker. In recognition of
these advantages, section 5(d)(1) directs the agency to make the deter-
mination at the time a worker requests it (whether or not he is unem-
ployed): or upon the filing of a notice of his unemployment, if mo
fetermination of insured status has been made for a current benefit
-reay, For & worker who is found to be insured, the determination is

tal for the benefit year unless it is modified upon reconsideration
v appeal,

(2) Preliminary detemmination on disqualification.~-If the worker is an
ngured worker, the next step in tre determination is to decide, on the
vz8i8 of the facte existing at the :time that he files his notice of unem-
ployment, whether his unemployment is of a type for which benefits are
payable under the law, Paragraph (2) specifies that at the time that

an insured worker files a notice of unemployment, the agency shall make

a detsermination whether he is disqualified for any of the reasons speci-
fied in section 4(b) except those relating to ability to work and availa~-
bility for work. If he is disqualified, no further determination need be
made until the period of disqualification has run. If he is not disquali-
fied, his eligibility for any future weeks of unemployment will depend on
the facts which develop in each of those weeks. '

(3) Current determinations.--Paragraph (3) provides such current deter-
minatIons as may be necessary because new facts arise and the agenay
needs to determine whether they warrant disqualification. For example,
in any week a claimant may refuse work and the agency has to determine
if it is suitable. This paragraph providea also the final determina-
tion which must be made for each week of unemployment for which a
claimsnt certifies for a walting week ar claims benefits. All the
facts are available at the time this determination is made. The agency
determines whether the claimant (1) has complied with the filing and
::giatration requirements of section 4(a), (2) has been able to work

, available for work during the week, and (3) is not disqualified
under section 4(b)(5).

(4) Detemmination in labor disputes.--Determinations in labor dispute
cases may effect a large number of workers. They involve grave and
complicated issues of employer-employee relatdonships which need the
seasoned judgment which appeal tribunals have developed, Under section
5(d)(4), the commissioner may turn the responsibility for the determina-
tion on the labor dispute issues over.to the board of review for a
complete hearing and decision. Delegation of such responsibility does -
not, however, affect the obligation of the commnissioner for making deter-
minations of insured status for the claimants concerned. ‘
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(e) Written notice of determination.-—-Notices of determinations play a
large part in protecting a claimant's rights. Unless he knows what his

" rights are and unless he has knowledge of an adverse detemmination in
time to appeal, he has not been given an opportumnity for a fair hearing, -
Section 5(e) specifies the notices which should be sent to employing unmits
and to workers in specific olrcumstances, .

(1) Hotice of insured status.--Paragraph (1) provides that a notice of
determinatIon of Insured status shall be furnished to all claimants
promptly. Ths notice states whether the worker 18 insured, the amount
of wages paid him by each base-period employer, and the names of the’
employers, For the insured worker, the notice includes also his weekly
benefit amount, his augmented benefit amount if he has dependents, his
maxipum anriual benefits, and his benefit year. If he is not insured, the
notice should explain that he does not have enough wage credits and it
should indicate when the worker may request a determination of insured
status on the basis of newly available wage credits. All notices should
include a statement of the right to appeal. Since the determination is
purely monetary and not dependent upon facts surrounding the cause of the
individual's unemployment, no notice of insured status need be sent to
the employer.

(2) HNotice to an ineligible insured claimant,--Paragraph (2) requires
the agency to notdly any claimant who 1s found :neligible for waiting=
week credit or benefits., The notice should give the reasons for the
determination and its effective period and the claimant's right to
appeal from the determination, § '

A determination of disqualification because of voluntarily leaving work
without good cause, discharge for migconduct, or refusal of suitable work
runs for a period of continuous unemployment specified in section 4, snd
only one notice of such disqualification is given the claimant. A deter-.
mination of disqualification because of inability to work or unavailabil-
ity for work can be made only for completed weeks of unemployment. How= -
ever, the same facts may disqualify a claimant for successive weeks of
unemployment; for example, & brcken leg may make a claimant unable to
work for a considerable period. Since the period of disgualification

for & labor dispute runs as long as there is a stoppage of work at the
establishment where the claimant was last employed, no determination of
the length of such disqualification can be made in advance. Section
5(e)(2) provides that in all such cases, written notice of disqualifi-
cation should be given prcmptly for the first of such weeks, and later
only upon request or at four-week imtervals, soc long as the facts on
which the original determination was made remain unchanged, ‘

(3) Botice to employing units.--Under paragraph (3) a notice of & deter-
mination 1s glven to a worker's last employing unit only when, prior to
the determination, it has submitted information concerning the circum-
stances of the worker's separation or of his continued unemployment.
Thus, the employing units which are deemed parties to determinations of.
rights are limited to those which have informed the agency of facts
which may provide a basis for the determination, If an employing unit
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% .4 not submitted such information before the determination is made, there
.s no reason why it should have the right to appeal. Obviously, when it
has submitted potentlally disqualifying information, it should be notified
of the determination whether it is f'or or against the claimant, or if the
~Yaimant is not an insured worker, the employing unit should be notified

of that fact. In case benefits are allowed after an employing unit has
submitted potentially di squalifying information, the claimant who otherwice
would receive notice of eligibility only through payment of benefits should
receive notice of the determination allowing payments, a copy of which has
been sent to his last employing unit.

14) MNotices and appeal rights.--One of the chief purposes served by the
-1s8 of determination 18 to inform a claimant and hie most recent
employing unit of an agency dacision in sufficient time to allow an
sopeal., Paragraph (4) provides that the notice be given promptly, by
calivery or by mailing to the interested party's last known address, and
requires that & clear statement of appeal rights be included in every
notice of determination. :

(5) Notice of payment.~-In most instances the only notice of determina-
tion whick the e%giﬁe claimant receives for any week of his unemployment
is nis benefit check. Paragraph 5, therefore, includes a new provision
that & benefit payment shall be considered a determination and also &
notice to the claimant that he is eligible to receive the payment, The
date of payment is thus established as the beginning of the period within
which reconsideration or appeal may be requested. No coples of the

checks need be sent to employers since checks are not issued until after
all questions relating to the separation of the warker from his last
employsr have been determined.

(£) Finality of determination.——A determination of insured status or of
e11gib{i{ty becomes final with respect to any interested party seven
days after notice is mailed or handed to him, unless within that period
he files an application for reconsideration or an appeal. An additional
period is allowed for good cause, such as failure to receive the notice
on time through error or the longer mailing time required for claimants
in isolated areas or for distant interstate claimants.

(g) Reconsideration of determination.—Provision for reconsideration of
determination permits the commlssioner to revise a determination of
ingured status or of eligibility without the formality of the sppeal pro-
cedurre when he receives facts which would warrant such & revision, The
power to reconsider a determination is in addition to the appsal process,
but 1% is not necessary for an individual to apply for a reconsideration
before he way take an appeal, The right to take amn appeal from a redeter-
mination is, of course, permitted. The reconsideration granted on the
application of an interested party provided in paragraph (1) is not
limited in scope, but it can be made only if the application is filed
within the appeal period. Applications for reconsideration of deter—
minations involving the labor dispute provision which were referred to
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an appeal tribunal under the provisions of section 5(d)(4) are handled
by the board of review.

Under paragraph (2), the comissioner may reconsider a determination of
insured status at any time within a year if he finds that there has been
an error in computation, identity, or the amount of wages credited to
the worker; that additional wages have been discovered; or that nons
disclosure or misrepresentation is involved. A year should give
sufficient time for the correction of mistakes of the usual type that
may occur in connection with the determination.

Under paragraph (3), however, the commissioner has 2 years to reconsider,
on his own motion, a determination of eligibility for waiting-week credit
or benefits, which was based on a failure by the claimant or his employer
to disclose a material fuct or on misrepresentation by either one or both
of them, Following such reconsideration the commissioner may issue a
redetermination., In this instance the 2-year period is suggested so that
the agency will have time to correct its records.

Paragraph (4) describes the procedure to be followed by the commissioner
when jurisdiction of the determination has passed from him, Whenever

he discovers information which would provide the basis for reopening an
appealed determination, he is directed to request the body or court
which rendered the final decision to issue a revised decision.

Notification of a redetermination, as provided in paragraph (5), must

be given in the same manner that written notice of a determination is
given, Since a redetermination may cover some period for which benefits
have been paid, it may include a finding thet such benefits must be
repaid to the agency. In these instances the notice to the claimant
must indicate the liability for repayment as provided in section 5(3)(2),

Paragraph (6) on finality of & redetermination of insured status par—
allels the provisions of section 5(f).

(h) Prompt payment of claims,~-Section 5(h)(1) provides for prompt
payment of benefits, Because of the provisions for reconsideration and
appeal of determinations, the question of just when a claimant should
be paid is not a simple one, An agency's decision that a claimant meets
all eligibility conditions and should receive benefits may be reversed,
Therefore, the practical solution is to pay immediately any claims for
weeks of unemployment on which no question of disqualification has been
raised and to hold, until the appeal period has run, every claim for
weeks on which a disqualification has been alleged but which has been
allowed by the agency because it found no disqualification, If ‘there
is no appeal, the claim can be paid at the close of that period. '

If payments on all claims for weeks of benefits filed by an individual
were held up because a question of possible disqualification or ineli-~
gibility has been raised on some of his claims, benefits which are due
without question would not be paid promptly. Delsy in payments should
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t.e avoided when the final decision on some claims has not been made by
1o end of the period for which the claimant would be ineligible should
‘tne decision go against him, and he continues to be unemployed and to
¢laim benefits for weeks of unemployment about which there is no
question. Regardless of the decision on the appeal, the claimant's
benefits for these latter weeks of unemployment can be paid promptly if
he is available for work in each of these weeks and eligible for benefits
in every other respect, If the claimant questions the exact amount of
benefits to be paid, the amount awarded by the commissioner can be paid
jmmediately repardless of the outcome of the reconsideration or appeal;
5f an increase is awarded, it can be made in a supplementary payment;

~ no increase is. awarded, the payment stands, If there is some question
rorcerning dependents' allowances, the basic benefits can be paid
crptlye ‘ ’

Taragraph (2) provides that payments should not be delayed because pro=
zzedings for judiclal review have commenced, unless the board of review
specifically orders delay. '

Faragraph (3) provides that appealed claims be paid promptly following
a second decision which awards benefits. For example, if the commis=
s3oner's award of benefits is upheld by an appeal tribunal, benefits
should be paid immediately, regardless of any lurther appeals If the.
appeal tribunal reverses the conmissioner's determination but the board
of review upholds it, benefits should be paid on the basis of the
board'!s decision, A reversal by the board of review or a court would,
of course, bar benefits for any future weeks of unemployment, but, under
this double affirmance provisicn, the berafits which the claimant has
already received were due and he would not have to refund any amount
which he had received prior to the reversal. :

(i) Payment of benefits due deceased or mentally incompetent personse=—
Under section 5(1), the commlgsioner is authorized to adopt regulations
for the payment of benefits in cases in which a claimant dies or has been
declarcd insane or mentally incompetent before he has received benefits
which have become due., While the number of claimants who die or are
declared incompetent before they receive benefits due them is not large,
the few cases which do arise create administrative complications dis-
proportionate to the amounts involved, if the employment gsecurlity law
gives no direction for handling them, Such payments should not be
restricted by the usual inheritance and guardianship laws since the
amounts are usually small. Therefore, the commissionert's regulations

on payment in these cases need not conform to the statutes governing
decedent estates, The final sentence of the subsection protects the
agency from further liability after payment to the individual desig~
nated by the commissioner.,

(j) Recovery and recoupment,=-Section 5(j) should be read in conjunc-
tion with sectio IZla; which provides criminal penalties of fines or
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imprdaonment for claimants who fraudulently withhold or misrepresent
facts in connection with claims,

The power to recoup erroneous payments is limited to cases in which the
payment was the result of the action of a claimant who, knowingly, alone
or in collusion with another person, failed to disclose some important
fact which had a bearing on his eligibiliiy or misrepresented the facts
.and who was not acting in good faith in accepting the benefits., The
agency must decide that an erroneous payment was due to the claimant's
yvn misrepresentation or nondisclosure and not to his misunderstanding
of the agency's procedures and questions or to misrepresentation of
someone else without his knowledge. In order to simplify administration
the power to recoup is also limited to 2 years after the finding of non-
disclosure or misrepresentation,

¥hen recovery of benefits is authorized, the notice to the individual
must state that he i1s liable for the amount erroneously paid to him,
the nature of the nondisclosure or misrepresentation, the amount to be
repaid, and the weeks for which it was paid. Otherwinme, the benefits
are not revoverable, This provision is needed to give a claimant
notice that a repayment is due so that he may avail himself of the
opportunity to protest the redetermination or decision even if he is
no longer unemployed.

The, comnissioner is given discretion to require restitution or to deduct
unwarranted payments from future benefits, This discretion is essential,
¥hile some claimants are in a position to make repayment, others may find

it impossible to do sos Given discretion, the commissioner can give

relief in these cases, Amounts to be repaid to the fund are made

collectible without interest by civil action in the name of the commissioner,

(k) Waiver of rights void.—-Sections 5(k) and (1) were formerly included
in a separate sectiom 15, "Protection of Rights and Benefits." Both
provisions are important to the protection of employees' rights under

the Act, Obstructing the claiming of benefits by intimidation or other=
wise is made a punishable offense, The general penalty provision of
section 14(d) applies.

(1) No assignment of benefits.--Protection against assignment of bene~
fits is lmportant to carry out the main purpose of the Act, which is to
furnish maintenance during periods of unemployment, and not to furnish
relief for creditors, However, it is consistent with the aims of the
Act to permit legal action to collect debts incurred for necessities
during periods of unemployment, so that the individual may, when unem=
ployed and in need, obtain credit on the strength of his unemploymant
benefits,

C-%



Commentary = Section 6
APPEALS

~action 6 is deslgned.to meet the requirement of title III of the Social
Security Act that a State law contain provision for an opportunity for

a fair hearing to all individuals whose claims for unemployment benefits
are denied. Two stages of appeal are provideds the first to an appeal
tribunal, and the second to a board of review. Appointment of the board
of reviewr is provided in section 12(b). The board is given general .
power over the conduct of appeals at both levels, including the appoint-
ment of the appeal tribunals, assignment of cases to the tribunals, and
adoption of appeal rules or regulations which prescribe the manner of
711ing appeals and the conduct of appeal hearings.

"»)  Appeal tribunals.--Ordinarily the issues in an appeal on the lower
Level do mot warrant a multi-member tribunal. A single member appeal
tribunal, often called a “referee,” is therefore provided. The board

of reviev is given authority to appoint a tripartite tribunal to hear
and decide cases of more than routine importance, particularly labor
dispute cases, cases involving the labor standards of section 4(c)(1),

or consolidated appeals. The tripartite tribunal may be helpful in
reconciling employer and employee interests in difficult cases, and may
also serve a public relations function by assuring both groups that their
particular interests will recelve consideration by the tribunal, and that
an unfavorable decision is not a result of prejudice or arbitrary action.
The employer and employee representatives should be chosen on the basis
of thoir experience and prestige in their respective groups. While each
should bring to the tribunal the point of view of the group from which
he is chosen, his duty is not to convince the referee chairman, but
rather to help reach the fairest decision consonant with the law under
which he is acting in cooperation with both other members. The referee
as chairman of the tripartite body and as the impartial member concerned
solely with the public interest contributes a familiarity with policy
and precedents. Jt is most important that the referee be appointed on

a merit basis. The impartial character of the tribunal necessitates
that; if elther the employer or employee representative or his alternate
is absent or disqualified, the other representative or alternate take no
part in the proceeding, and that the referee act alone., Provision for
appointment of alternates should, however, avoid such situations.

(o) Review by appeal tribunal.——A claimant or employer entitled to
notice of the commissioner's detgrmination under section 5(e) may file
an appeal to an appeal tribunal. The comnissioner is a party to all
appeals. In cases involving a question of insured work, the employing
unit where the service in question was performed receives notice of the
appeal and becomes a party, regardless of whether it was entitled to
receive notice of the commissioner's determination under section 5(e)(3)e
The act contains no provision specifying all the notices that might be
given to the parties; such details are proper subjects for regulations,
A decision that work performed by a claimant for an employing unit was
insured work is conclusive on the issue for all other workersa sinilarly
situated in that employing unit, and the decision is not subject to
collateral attack either by the commissioner or by the employing unit.
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Ir the courlosionus, undor gyoection 5(g), reconsiders 2 deterzination from
which ¢n sppeal ic pending, the redeterminaticn superscdes the earlier
doter:lnation and the appeal, unless withdravm, becomes an appeal from
the redetemination.

If a party wishes to withdraw an appeal, he must request permission of the
tribunsl. The tribunal retains juriediction of the appeal until it deter-
mines that the rocord shovs no obvious error and that no suspiclon of
froud or cocrcion is indicated by the request. This provision, consistent
with the non-adverzary nature of the appeal proceedings, is designed to
protoct parties, often unrepresented by counsel, from fraud or undue pres-
sure and to make certain that the withdrawal of an appeal does not zllow
an obviously erroneous or unsupported determination to become final,

The lest scntence is intended to settlc queations that have arisen regu-
larly concerning the jurisdiction of appeal tribunals to go beyond the
imnodizte and obvious issies involved in the appealed determination and
pass upon related issues ind issues that have arisen in the interval
batween the determination and the hearing. The language proposed will
avold ouch questions and reconcile the full scope of tribunal jurisdie-
tion with the requirezents of fair hearing.

(¢) Hearing procedure and record .~~An opportunity for a fair hearing not
only udes the rig present arguments and confront and examine
witnesses before an impartial referee, but also requires timely notice

of the hearing and scheduling of hearings at a time and place reasonably
convenient to the parties. The elements of a fair hearing should Lke

provided by regulation.

A hearing before an appeal tribunal ghould be so conducted as to bi*ing
out all testimony and evidence which may be helpful in ascertaining

facts relevant to the review of the determination. Rigidity or formality
is to be avoided, and the proceeding should be understandable to a claim-
ant not represented by counsel. Courtroom techniques and rules as to
order of proof, type of evidence admitted, and "burden of proof® are not
appropriate to the non-adversary type of proceeding contemplated in
unemployment insurance administration. Narrative testimony is often
most useful in adducing the complete factual picture. Interruptions
because of occasional irrelevancies or because of nonconformance with

a prescribed order of proof may hamper the fact-finding process. luiore-—
over, what appears to be irrelevant at one stage of the hearing may
later prove germane to the issue. Common-law or statutory rules as to
"competence” or relevancy which are appropriate for lay juries are mot
justified in their application to a fact-finding authority which both
elicits and weighs evidence as an expert in a specialized field. Instead
of excluding evidence of doubtful reliability or relevance, the tribunal
should admit such evidence into the record and when arriving at a deter—
mipation give it only such weight as seems warranted. The tribunal
should, moreover, bring forth on its own initiative any testimony or
evidence on relevant issues which the parties fail to cover. A record

of the appeal proceedings is necessary to provide a basis for review,
This record may be in the form of stenographic notes or recordings and
need not be transcribed unless further appeal is taken, ’
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: .
(dj Corsolidated appeals.~-Often a single fact situation glves rise to
snestions involving large numbers of claimants. This is particularly
iLrue where a labor dispute 1s involved or where coverage of an employ-
ing unit is the principal issue in the determination of benefit rights.
consolidation of such appeals avoids unnecessary repetition, expense,
and delay. However, a party may ha’e a separate hearing if the tribunal
finds that consolidation would be prejudicial to his rights,

(e) Notice of decislon of appeal tribunal and time for appeal .~-The
Ao~ision of the appeal tribunal should be issued promptly, and a copy of
+he decision including the findings and conclusions mailed or delivered

- ihe parties. The findings and conclusions should be simple gtatements
-+ the reasons for the decision. It is not necessary for the findings of
..ot to be distinct from the conclusions of law, The main purpose will
be served if the findings and conclusions make the basis of the decision
-derstandable to lay parties and agency personnel and are sufficiently
crplicit to form a basis for review. ‘A party has seven days from the
date of mailing or delivery of the!decision in which to start an appeal,
More time may be allowed for good cause, as for example, in the case of
a party who 1s an interstate claiment, or who lives in a remote rural
area where receipt of notice of decision may be delayed, or who has mis-
understood the instructlons of agency personnel.

(f) Review by the board of review,--The board of review serves as a
second stage of appellate authority except in cases involving labor dis=-
pute questions under sectlon 4(b)(6) and appeals which it removes %o
jtself. A party is entitled to a review by the board of review of a
decision if the appeal tribunal did not affirm the commissioner's deter-
mination and in cases involving fraud under section 4(b)(7), if a State
1aw includes a provision for administrative disqualification for fraud.
The board may in its discretion grant review of an appeal tribunal's
 decision which affirms the ¢ommissioner's determination, In the exercise
of its function of coordinating decisions of various appeal tribunals,
the board itself may initlate a review of an appeal tribunal's decislon
within the same time as provided for an appeal by & party. The board
may review an appeal tribunal's decision on the basis of evidence already
submitted since a fair hearing has already been afforded the parties.

The board may, however, order more evidence to be taken before itself

or before the tribunal to complete the record,

(g) Labor disputess determinations and appeals.-~Labor dispute cases
arising under section Z(b) (&) may be Teferred by the commissioner to the
board of review for determination pursuant to sectlon 5(d)(4). The board
of review may appoint a tripartite tribunal to hear the case and issue a
determination which may then be appealed to the board of review as of
right, ‘The board may in its discretion hear the case itself, in which
event the parties must receive a full hearing as would ordinarily be
afforded by an appeal tribunalj the determination may be appealed to the
appropriate court in the same manner &s any other decision of the hoard
of review. ' '
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(h) Removal to the board of review.--In its discretion, the board of
review may hear an-'appeal involving an important issue, in the first
instance, and may remove to itself any such: appeal pending before an
appeal tribunal, When an appeal is so removed, the board must give all
parties a fair hearing as would otherwise have been afforded by an
appeal tribunal,

(i) Notice of decision of board of review and judicial review,--Para-
graph (1) provides that any party may appeal to the appropriate court
from a decision of the board of review within fifteen days after the
mailing or delivery of the decision, More time is allowed than for an
gggeal from an appeal tribunal's decision since more formalities are

inarily involved in perfecting court appeals; this additional time
ramoves the necessity of provision for extension for good cause as con=
tained in sections 5(f), 5(g)(6), and 6(e). Where the board has, in its
discretion, refused to hear an appeal from an appeal tribunal's decision,
the time for initiating judicial review runs from the date the notice of-
denial was mailed or delivered, since only then would a party have
exhausted the administrative remedies provided.

The first step in the court appeal is the filing of a petition for
review which states the grounds of appeal. Verification of the petition,
and the taking of exceptions are not necessary to judicial review nor is
the posting of bond necessary to obtain judicial review of determination
of benefit rights, The court does, however, have discretion to require
posting of bond by an employing unit in cases involving review of detere
minations of coverage and of contribution liability.

(2) An appellant other than the commissioner need not himself serve
every party to the appeal, He need only deliver to the commissioner or
his designated representative as many copies of the petition as there
are parties to the appeal, The commissioner has the responsibility of
serving all other parties, and of filing with the court certified copies v
of the record together with his petition for review if he is the appellant
or with his answer if he is an appellee, The parties to the judicial
review include all the parties to the administrative proceedings as well
as the board of review which has an interest in defending its position.

{3) The court review is limited to questions of law and the findings of
fact by the board of review are conclusive unless the court finds them

to be unsupported by substantial evidence in the record. A review of .
the facts de novo or a rewevaluation of the evidence applying exclusionary
rules applicable in law courts would result in undue duplication and
would further negate the effect of the informal hearing by specialist
fact~finders. If the court wishes a more complete record, evidence
should be taken and findings and conclusions made by the board of review.

Since speed in adjudicating claims is of prime importance, the court
appeal should be ‘heard summarily and given precedence on the cou:t
calendar over all except workmen's compensation cases.

/
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(j) Conclusiveness of final determinations and decisions.—Provision
for conclusiveness of final determinations and. decisions makes those
redetermination and appeal procedures expressly provided in the Act the
exclusive means for upsetting determinations and decisions, This section
is intended to prevent indirect reopening or possibly contradictory dis-
position of matters already decided. A determination, redetermination,
or decision, if not appealed within the time provided, becomes final and
conclusive on the claimant, the commissioner, and employing units with
notice. A determination of benefit rights may not be collaterslly
attacked by an employing unit even if it did not receive notice. Thus
wher. wages are taken into account in determining the insured status of a
worker, the coverage of work performed for those wages is conclusively
devermined and the employing unit which had notice of the determination
wnder section 5(e)(3) or of the decision under section 6(e) and (i) may
not later raise a coverage question as to the same work in connection
with its 1iability for contributions. In no case involving its experi-
ence rating may an employing unit contest benefit rights already awarded
as a result of a decision or determination which has become final,

A case may be reopened because of fraud or coercion if the commissioner,
appeal tribunal, or board of review is notified within the period of
sixty days from the time the person claiming fraud realizes that he has
been defrauded, or if coercion is involved, from the time he becomes
free of the coercion. An appeal permitted to be withdrawn may similarly
be reinstated because of fraud or coercion within the same time limit.
This provision is not essential in States which recognize the right of
an administra’ive agency to set aside decisions or reinstate appeals
when a decision or permission to withdraw was procured by fraud or
coercion,

(k) Rule of decision and certification to board of review.—The rule of
decisTon provision 1s intended to achieve uniformity and predictability
in policy interpretation and in the application of legal principles, and
at the same time to provide for sufficient flexibility to allow for im=-
provement and re-evaluation. Certification, by the commissioner or an
appeal tribunal, of a question of law and findings of fact to the board
of review provides a method for discarding incorrect or obsolete inter-
pretations, The board of review either may hold a hearing and certify
an answer to a question of law or may remove the entire case to itself,
Certification is also an expedient method for the disposition of an
important question for which there 1s no precedent, where the case would
probably be appealed to the board of review in the normal course of events.

(1) Limitation of fees.--If the Opportunity'for fair hearing under thles
section 18 to have reality for claimants, the limitation of fees is
essential. Charging of fees by an appeal tribunal, or by the board of

review would greatly impair, if not nullify, the opportunity for a fair
hearing and would result in the abandonment of many cases involving

important issues on which precedents should be established. The right
to take an issue to court after the administrative appeals processes
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have been exhausted.requires that there should be a similar limitation
of fees and costs in connection with a court proceedings It is recom~
mended, however, that the courts be given authority to curb unwarranted
actions for judicial review by assessing against the claimant costs in
cases where proceedings are instituteq or continued without reasonable
grounds,

(m) Representation of claimant.—While administrative proceedings on
claime are to be conducted in such a manner that the claimant will not
need representation, it is important to provide that a claimant may be
represented by counsel or by another representative of his choosing, for
example, a worker by a union official or an employer by a personnel
officer. The control over fees which an attorney or authorized agent
may charge can be used to discourage any offer of counsel when it is not
needed; it will also protect claimants from excessive charges when
counsel is needed, It is advisable that no rigid limitation be placed
on the fees to be allowed attorneys or agents. Accordingly the board

of review is given discretion as to the amount allowable,

(n) Fees of attorneys for claimants on appeals to courts.--A claimant's
right of appeal to the court may be ineffective ess provision is made
for the payment of his attorney and necessary court and printing costs
when sppropriate because few claimants have technical legal competence
and few are able to pay for such services. Payment of such costs is
authorized from the administration fund when the claimant is on the
defensive and does not initiate the appeal, when the decision being
appealed by the claimant reverses a decision favorable to him, when the
claimant is appealing from a decision which reduced or denied benefits
awarded under a prior administrative or judicial decision, when benefits
are awarded as a result of the appeal, when the decision being appealed
was not the unanimous decision of the tribunal, board of review, or
court which rendered the decision, or when the claimant appeals in

other types of cases unless the court finds that there was no reasonable
basis for the appeal, Limits to be set on the amount which may be paid
in fees will necessarily depend upon customary fees in the State,
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COVERAGE

the principal coverage provisions in this Act are found in the defi-
nitions of employer and employment in section 2(1) and (k). Section 7
directs the commissioner to make coverage determinations, and protects
the rights of persons affected by those determinations by prescribing
procedures for administrative reconsideration, for appeal to the board
of review, and for judicial review of these determinations. The section
also provides elective coverage and prescribes the period during which
such coverage is effective and the methods by which both mandatory and
elective coverage may be terminated. Taken together, section 2(1i) and
‘%), aection 7, and reciprocal coverage arrangements adopted under
naction 15(c) determine which groups of the working population come
sitnin the scope of any State unemployment insurance prograim,

(a) Coveraggrdetermination.-The authority of the commissioner to.
deternine whether an employing unit constitutes an employer and whether
service constitutes employment is implied from the necessity for making
decisions under the definitions of employer and employment. Section
7(a)(1) specifically directs the commissioner to make findings of fact
and to arrive at a determination on the basis of the findings. Coverage
determinations, unless made as a part of a determination of inaured
status, ’all within this provision. In practice the status and contri-
bution reports furnish all the facts neceasary in the majority of

determinations.

Reconsideration of coverage determinations.—=Section 7(a)(2) gives the
commissioner an opportunity for administrative reconsideration of a .
coverage determination within a year, in the light of additional
evidénce, Paragraphs (3) and (4) provide that an employing unit be
given notice of a determination or redetermination and an opportunity
for an informal hearing before the commissioner or his representative.
These administrative hearings are particularly useful to the commissioner
in making determinations in borderline cases such as those presented by
questions of the existence of an employer-employee relationship through
the application of the ABC tests of section 2(k)(5).

Aggeal from coverage determination and judicial review,—Section 2(a)(5)
allows an appeal to the board of review on a coverage determination or
redetermination, The appeal must be taken within fifteen days following
the mailing or delivery of a notice of the commissioner's determination.
Proceedings before the board of review are held in the same manner as
proceedings before the board of review on benefit appeals (section 6).
Paragraph (5) provides also for judicial review of coverage decisions in
accordance with the provisions of section 6(1)s In this type of case
the court may require an appellant employing unit to file an approved
bond or other appropriate security for the payment of any contr butions
and interest which may finally be determined to be due and of the court
costa, : o - o
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(b) Conclusiveness of determination.--Section 7(b) makes the deter=
mination of coverage by the commissioner or the board of review,
together with the records of proceedings, adm:issible under certain con=
ditions as evidence in subsequent proceedings under the Act. The deter=
mination of the commissioner is admissible only if it has not been
appealed., If the determination is supported by substantial evidence

and if there has been no fraud, it becomes conclusive and binding (except
for errors of law) upon any employing units which participated in the
proceedings. It is not made conclusive for other persons affected by
the determination, since such persons did not have notice of the hearing
and an opportunity to be heard, This does not mean that evidence sub-
mitted or testimony taken in connection with a coverage determination
may not be considered in subsequent benefit proceedings; it means only
that the determination must be reexamined in relation to the benefit
issue. :

(c)i Period of coverage.--This section specifies the period during which
mandatory coverage is effective. It provides coverage from the first
day of the calendar year in which the employing unit first meets the
conditions which establish its liability and until terminated as pro-
vided in section 7(d), (e),and (f).

(d) Termination of coverage.--Section 7(d) specifies the conditions
under which an employing unit ceases to te an employer subject to the
Act. This section is not needed with coverage of one or more at any ,
time. Alternative provisions are presented for use with the definition
of employer in terms of pay rolls and in terms of number of workers in a
specified period. The State should insert in the blanks in the text the
figures which are consistent with its definition of employer. ' An employ=
ing unit may have its coverage terminated for any calendar year if it
files an application not later than March 15 of that year and if the
commissioner finds that during the prior year the unit did not have
sufficient pay roll or enough employees to fall within the definition

of employer in section 2(i). A full year must elapse in which the unit
does not meet the conditions specified in the definition of employer
before the liability of the unit can be terminated,

If the employing unit does not file an application for coverage termi-
nation,.the commissioner may terminate coverage on his om motion, This
clause is important from an administrative point of view since many units
go out of business without filing applications to terminate coveragej

the agency must be able to purge its files of records pertaining to units
which are no longer engaged in business within the State.

(e) Elective coverage for employing units.~-(1) This section permits
an employing unit to elect coverage if the service performed for it is
not exempt under the definition of employment but it is not subject
because of the limited size of its pay roll or the small number of its
employees. The provision serves a particularly useful purpose if the .
State law does not contain a provision like that in section 2(i)(5)
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which imakes all employing units, subject to the Federal Unemployment
Tax Act, subject to the State law. The provision is, of course, not
necessary with coverage of employers of one or more or if the size-of-
pay-roll limitation on coverage id so small that it results in coverage
equivalent to coverage of one or more.

If an employer is subject to the Federal act but not to the State law,
an elective provision enables him to extend unemployment insurance to
his workers without additional cost. The provision may be useful also
to contractors who prefer to carry the cost of unemployment insurance
rather than run the risk of losing contracts. There is always the
posaibility that employers making use of the type of service provided
by such contractors may let their contracts to other employers subject
under the compulsory provisions of the law, rather than carry the
insurance costs of nonsubject contractors as required under the con-~
tractor-tacking clause (section 2(3)(3)).

Any employer who elects coverage under a provision of this type becomes
subject "to the same extent as all other employers."” That is to say,
his coverage is limited to workers who are engaged in employment as
defined in the law. The election for a period shorter than two years
does not seem worthwhile; some States may wish to consider a longer
minimum period. The effective date of the election is the date stated
in the commissioner's approval, which may not be the same as the effec~
tive date under the compulsory provisions of the law. Many employing
units might hesitate to elect to be covered if they had to pay contri-
butions for a period prior to the election.

(2) The termination of elective coverage depends upon the request of
the employing unit or the action of the commissioner at any time sub-
sequent to the two calendar years for which the election was mads,

(f) Elective coverage of excluded service.«-(1) This section permits an
employing unit to elect coverage of service which is excluded under the
definition of employment, (section 2(k)). An employing unit may select
a certain type of service which it wishes to cover and may limit the ’
election to one or more establishments even though it operates several
establishments in the State, However, it would have to extend coverage
to all individuals performing the specified type of service in the
establishments concerned, Here, as in the case of an employer who
elects coverage under section 7(e)(l), the election must be for a mini-
mum period of two years. The effective date of the election in this
cage also is the date stated in the commissioner's approval because of
possible objection to retroactive contributions,

(2) As is provided in section 7(e)(2) concerning elective coverage of
employing units, termination of elective coverage of service depends on
the request of the employing unit a the action of the commissioner at
any time subsequent to the two calendar years for which the election was
mad’. . . :
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CONTRIBUTIONS

This section provides funds for financing the payment of benefits by
requiring contributions from employers on the wages of their worksrs
who are engaged in employment as defined in section 2(k) of the Act.

This reliance upon employer contributions to finance the program is the
natural outgrowth of the Federal Unemployment Tax Act with ite credit
provision for employer taxes. Those provisions had the practical effect
of inducing States to impose at first a flat rate on employers'! pay
rolls equal to the maximum credit allcwances 0.9 percent in 1936,

1.8 percent in 1937, and 2,7 percent beginning in 1938; and later to
impose rates varied in accordance with the employers' experience with
unemployment, A8 a result of negligibleiunemployment and high pay rolls
in the war years and early post-wdf years, these methods provided more
revenue than was currently needed to finince the program, In the immedi-
ate future, therefore, and p ossibly as lcng as the Federal Unemployment
Tax Act remains unchanged, most of the States will continue to depend on
employer contributions to finance their unemployment insurance programs,

Barly draft bills provided also for employee contributions. Such contri-
butions were collected at one time or another in nine States but the
trend has been away from workers' contributions. They are presently
effective in only two States, Alabama and New Jersey. In most States

the revenue from employers has been more than sufficient to finance the
program. While the theory of responsibility for the program inherent in
the payment of contributions by employees is sound, so long as the funds
are so much greater than the yearly payments for benefits and so long as
the State laws provide for experience rating, employee contributions are
not justified. ’

The additional credit provisions in the Federal act and the experience -
rating provisions of State laws were based on two theoriess (1) that
reduced rates for employers whose workers experienced little unemploy-
mer.t would be an incentive to the prevention of unemployment and (2) that
the costs of benefits should be allocated among employers in accordance
with their responsibility in causing unemployment. Obviously, these
theories do not apply to workers' contributions.

(a) Payment of contributions.--Section 8(a) establishes for each calen~
dar year the 11ablIily of employers for contributions on the wages of
workers engaged in employment, prohibits the employer from deducting the
payments from the wages of his workers, and authorizes the commissioner
to prescribe regulations on payments. The calendar year as the period
of liability ties this provision in with the period of coverage (sec-
tion 7) and with the Federal credit provisions. Regulations adopted
under the authorization should cover such points as the maintenance of
the necessary pay roll records, the filing of returns, the place of
payment, and the dates upon which payments are due (including the date
as of which a payment by mail is deemed to have been received and special
due dates for employing units becoming subject during the year ),
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(b) Rate of contributions.-~Section 8(b) fixes the normal rate of
contributions as 90 percent of the 3-percent Federal unemployment tax,
Except as rates are more or less than 2,7 percent because of the experi-
ence-rating provisions of the law, employers pay a 2.7 percent rate on a
"wages paid" basis for calendar years subsejuent to about 1940, Before
that time contributions in most States were collected on a "wages payable®
basis, It does not seem necessary to include the former wording in the
State laws, although the earlier provision must still be applied with
respect to contributions for the periods during which it was in effect.
Any change to a "wages paid" basis with respect to those earlier years
would raise questions as to the retroactive effect of the amendment on
employer liability for contributions based on wages payable but not paid
within those years, Refunds made on the basis of a retroactive amend-
ment would violate the requirements of section 303(a)(4) and (5) of the
Social Security Act and section 1603(a)(3) and (4) of the Federal Unem-
ployment Tax Act limiting refunds to amounts erroneously collected.

Some State laws include the rates for the early years of the program
because of the possibility that questions of liability for those years
may arise and may have to be resolved. At this time it does not seem
necessary to include in the text the rates for 1936, 0.9 percent, or
for 1937, 1.8 percent, in each case 90 percent of the Federal unemploy-
ment tax for those years.,

(¢) Base of contributions.--Section 8(c¢) limits the contribution liabil-

ity of the employer to the first $3, 000 paid to an individual in a calen-

dar year regardless of when the wages were earned, the States in which

they were paid, or whether they were paid by an employer or his predecessgor, -

The language i8 drafted to include all remuneration for service which is
taxable under the Federal Unemployment Tax Act if credit may be taken
against the Federal tax for contributions required to be paid into a
State unemployment fund. This language is recommended because it will
result in the automatic extension of the $3,000 1limit of section 8(c)

if Congress should broaden the Federal tax base for unemployment insur-
ance as it has done recently for old-age and survivors insurance by
increasing the tax base to §3,600,

Prior to its amendment in 1946, section 1607(b)(1) of the Federal Unem-
ployment Tax Act and the State laws excluded from taxation that part of
an individual's wages in excess of $3,000 per year which were payable by
one employer for service performed during the year, This meant that
wages in excess of $3,000 frequently had to be reported on a “wages pay-
able" bamis in contrast with the "wages paid" basis generally used for
reporting all other wages, The suggested language follows the Federal
amendment in placing the limitation on a paid basis,

The provision also limits the tax to the first $3,000 per year regard-
less of the State in which paid. It carries out the recommendation of

the Interstate Confersnce of Employment Security Agencies that an employer
who pays a tax on the first $3,000 paid to an individual in one Stats need
not pay an additional tax if the individual's services for that employer
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are transferred to another State.

Including wages paid ty a predecessor in the limitation on the amount of
taxable wages is a new provision in this edition of the Manual which con-~
forms with an amendment to the definition of "wages" in section 1607(b)
of the Federal Unemployment Tax Act in the Social Security Amendments of
1950. Heretofore the successor employer was required to pay contributions
on the first $3,000 he paid an individual, without any advantage to the
worker. ’ :

(d) Experience rating.--Section 8(d) provides a system for the determin-
ation of employers' contribution rates on the basis of their experience
with quarterly pay-roll declines. The use of quarterly pay-roll declines
as a measure of unemployment risk is based on the assumption that the
hazard of unemployment exists if an employer is unable to offer &s much
employment in one quarter as he offered in the immediately preceding
quarter., As employment rises, pay rolls rise, and as the volume of work
offered by employers falls, pay rolls fall; i.e., a pay-roll decline
usually means that workers have lost thelr jobs.

The plan included here uses quarterly declines in total pay rolls (not
total taxable pay rolls) as the measure of each employer's experience
with unemployment and adjusts the amount of revenue which is to be

raised in any year to the needs of the program as measured by current
reserves, Each employer's rate is based on his experience with declines
in pay roll, from quarter to quarter, over a three-~ to five-year period.
The extent of each quarterly decline, i.e., the difference between the
total pay roll in one quarter and in the preceding quarter, is reduced

to a percentage basis which is termed the "quarterly percentage decline."
If the pay roll for the quarter ending on September 30 was $100,000 and
the” pay roll for the quarter ending on December 31 was $90,000, the
percentage decline would be 10 percent. The avetage of an employer's.
percentage declines during the experience period is the experience index
which establishes his relative experience as compared with other employers.

Obviously, pay-roll declines do not reflect the extent of the unemploy-
ment experienced by individual workers. Some workers whose separations
are reflected by a declining pay roll immediately obtain other employ- -
ment. In other cases when workers are separated and experience unemploy-
ment, there i3 no decline in the employer's pay roll because he immedi-
ately replaces the separated workers. There is, however, a distinct
advantage in not attempting to measure such unemplcyment. Under the
charging provisions of laws using benefits or benefit derivatives, an
_effort is made to identify the employer who should be held responsible
for a particular period of unemployment of a particular individual. No
one solution has been found to answer this problem of identification.
The reason is simple; the unemployment of the individual does not
ordinarily occur until after the employer-employee relationship has
been broken. Except in cases of partial or temporary unemployment
individual workers are unemployed only when they have severed their
connections with all employers. In consequence, the'methods of charging
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benefits cannot result in an exact measurement of the experience of any

one employer. In contrast, with the use of pay-roll declines, there can
be no question that the employer's experience measured by quarterly pay-
roll declines is his experience and not that of same other employer. More-
over, the whole tIcklish problem of charging employers for particular
pericds of unemployment of given individuals is avoided.

While pay-roll declinea do not reflect all separations dus to turnover, it
is agsumed that separations due to turnover are rarely caused by lack of
work; as a rule high turnover occurs in periods of full employment and is
due to voluntary leaving and to discharge for misconduct. It is an opeén
question whather such unemployment should be reflected in an individual
employer index., The removal, from the rate determination process, of
questions of disqualification arising because of turnover eliminates one
of the inherent weainesses of rates based on benefits or benefit deriva-
tives.

The use of the quarter immédlately preceding the quarter in which there
{s a decline as a base for weighiing the decline represents a gain over
other measures of the significance of an employer's experience, such as
the relation of benefits to a past yearly pay roll or an average three=-
or five-year pay roll. While the plan takes account of unemployment due
to an employer's fallure to maintain an employment level over a short
period of time, it does not hold him continuously responsibie for the
maintenance of that level. It gives weight to the trend of employment
offered by an employer and the trend is important in relation to unem-
ployment risk. Since the declines represent changes over a short period,
j.s., from quarter to quarter, and are reduced to percentages, inflation
or deflation will have little effect on rates. The effect of changes in
wage levels will be minimized because comparisons are made only with the
most recent quarter rather than with a more remote period. :

The plan has the additional advantage of administrative simplicity. Few
procedures are necessary. The necessary records are on file and the
machinery for contribution collection should assure the accuracy of the
figures. There is no need for a procedure for charging benefits paid;

no need for notices to employers on charges or for procedures for appeal-
ing charges. :

Another decided advantage of the plan is that eliminates the close rela-
tionship which exists under most experience-rating systems between each
benefit payment and gome employer's rate. This relationship inevitably
leads to contests on payments; in some States it has led to legislative
enactments to curtail the workers' rights to benefits in a manner not
consistent with the purposes of the program,

(1) Definitions,--Because certain terms have limited meaning for the
contribution section, language defining them has been incorporated in
the section. Paragraph (1) provides definitions of "computation date,"

pay roll," "qualifying period," and "reserve percentage."
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(A) Computation date.—-The definition is drafted to permit a three-mcnth
period for rate computation. Since the process is simple, this should
give the agency time to announce rates well in advance of the due dste in
a new rate year. The definition assumes that rates will be fixed for a
calendar year because credit against the Federal unemployment tax is
allowed with respect to a calendar year and employers' reporting prob-
lems are simplified if the State and Federal tax years are identical.

(B) Pay roll.—The definiticn of pay roll is phrased in terms of remuner-
ation rather than taxable wages so that the experience of an employer
prior to the time that he became subject may be used in rate determina-
tions and that apparent declines in quarterly pay rolls which would result
from the $3,000 annual limitation on taxable wages will be eliminated.

The proviso clause in the definition of pay roll states that for the pur-
pose of determining the rate of a newly subject employer the definition of
employment in force at the time that he becomes subject shall apply to ser-
vice performed for him prior to the date on which he becomes subject. This
implements the provision in section 8(d)(3) which permits newly subject
employers to have their rates determined under experience-rating provisicns
if as employing units prior to coverage they maintained records which can
be used as a basis of the determination. For example, if service for non-
profit organizations should be brought under a State law in 1951, a hospi-
tal with its pay-roll records in order could have the immediate benefit of
experience rating. Without the provisc, however, those records could not
be used for years prior to 1951, It should be noted that the proviso is
limited to rate determination purposes and cannot be interpreted as impos-
ing retroactive contributions. , :

(C) Qualifying period.--The qualifying period is the period in which the
employer acc ates the pay-roll experience which is used as a basis for
his rate determination. The experience may be accumulated before or after
an employing unit becomes an employer. Because pay-roll declines averaged
over five years are more representative than those averaged over three
years, the definition of qualifying period is drafted in terms of five
years for employers who have employed individuals over a period of five
or more years. In the case of newly established employers, the definition
permits a qualifying pericd of not less than three years for employers who
do not have five years experience. Three years experience is the minimum
which can be used under the requirements of section 1602(a)(1l) of the '
Federal Unemployment Tax Act. :

(D) Reserve percentage.~-Reserve percentage is defined for use in the
rate schedule as a short cut for the ratio of the total amount available
for benefits in the unemployment fund to the total amount of pay rolls
subject to contribution.

(2) Standard rate.--Paragraph (2) limits the operation of the experience-
rating provislons to years in which the reserve in the State unemployment
fund equals or exceeds 6 percent of the State-wide pay roll for the year
immediately preceding the computation date. It sets the standard rate
(from which the rates are varied on the basis of each employer's experience
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with unemployment) at 2.7 percent, the equivalent of the full 90 percent
credit against the 3 percent tax required under section 1601 of the Federal
Unemployment Tax Act, and thus the most practical rate for a State to use
as a standard.

Making the standard rate applicable to all employers when the reserves in
the fund fall to a specified level and basing the variable rate schedule

to be used in any particular year on the condition of the fund are methods
of adjusting income to outgo. Using the ratio of reserve to pay roll for
the preceding year as the control for determining when no reduced rates
should -e allowed and for the selection of the schedule to be used in any
given year has the advantage of adjusting the level of rates automatically
to the potential liability, i.e., to the wage credits of individuals covered
by the program. It gives a flexible rate structure. The use of the ratio
of the amount in the fund to last year's pay roll is more desirable than the
use of a dollar amount in the reserve for the purpose of adjusting rate
levels. The ratio changes as contributions change and thus has current
significance. No matter how carefully a dollar requirement is determined
in the first place, increases in wage levels or in employment levels and
changes in the benefit formula or in the coverage provisions may quickly
outmode a dollar requirement. Moreover, a fund-to-pay-roll ratio will

not result in a reserve which is frozen because of the necessity of main-
taining it at the required level.

The figure in the text is illustrative. Former drafts suggested a reserve
balance of 7.5 percent of one year's pay rolls, derived from the Federal
standards for reduced rates under reserve-account laws in section 1602(a)
(3)(C) of the Internal Revenue Code (2.5 percent of three years' pay rolls).
A lower balance is appropriate with a pooled fund law. Recent experience *
shows that costs over a period of years may average 2,5 percent or more-of’
pay rolls in only a few States. The draft suggests a reservevreQuifémﬁﬂt‘
of 6 percent of taxable payrolls because this level approximatés 3 times
the estimated long-range benefit costs for'the country:as’a whole. The
reserve percentage required for any reduced 'rates’under’ a”State law should
have a definite relationship alsé to benefit costs in the State, .averaged
over a period of ‘years; 1n States in which benefit costs in relation to
taxable pay rolls havé been low, a safe reserve requirement might be even’
lower than 6 percent while in high-cost States, 8 percent or more might b8®
more realistic. o

If a State wishes t6 use a single rate schedule, the safety factor might
well be set as the greater of (1) three times the avérage annual benefit
payments in the last five years or (2) 6 percent of the State-wide pay roll’
subject to contributions for the year immediately preécéding the computation”
date. Such a provision gives ‘consideration to the relationship of the’
reserve both to the benefit costs averaged over a périod of years and to
potential liability measured by recent taxable pay rolls.

(3) Rate computation.--Paragraph (3) provides the’conditions under which
employers may have their rates determined on the basis of their experience
and the procedure for rate computation, Only employers who have employed
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workers and maintained quarierly pay-roll records during sach of the
years of the qualifying pericd are eligible for reduced raies. The
definition of the qualifying period (paragraph 8{d}{1)(C)) permits
reduced rates for newly subject employers who have had three years’
experience as employing uniis and whose pay-roll records sre available
for use as a basis for rate determination. The inclusion of new employ-
ers who héve had the required experience means that when newly subject
groups, sich as workers in nonproflt organizations, are covered by a
State law, the employers of those workers wmay have the advantage of
rate reduction during the first year of their lisbility. For States
which limit coverage by size of firm, il weans that swmall smployers
who become subject could have this advantage 1f they have three years®
experience.

Paragraph (3) provides .he procedure to be used in rate determination.
Each employer's quarterly pay rolls are arranged in chronological order,
beginning with the first pay roll in the qualifying period. Whenever a
quarterly pay roll is lesgs than the quarterly pay roll preceding it, the
difference is divided by the pay roll for the earlier quarter to obtain
the percentage decline. The parsgraph suthorizes regulations for allocat-
ing lump—-gum remuneration to calendar quarters and for the treatment of
declines in pay rolls resulting from labor disputes.

The quarterly percentage declines of an employer are added and the total
is divided by the number of possible declines in the pericd; i.e., by
ore less than the number of quarters in the qualifying period. If the
qualifying period is five years, the divisor is nineteen. The result of
this division is the employer's average percentage decline. 3Schedules
are outlined for the designation of an employer's rate on the basis of
his average percentage declines during the qualifying perled. The figures
in the heading of the colwmns in the text are also illustrative., In rate
schedules in & State law the minimum resorve percentage required for the
least favorable rate schedule should be the same as that required for any
reduction in rates under paragraph (2).

This method of determining the employers' rates by schedule is presented
in preference to assigning rates on the basis of an array of euployers’
experience because an array systém cannot be used effectively in those
States in which a large percentage of the State-wide pay woll is concen-
trated among & few employers. The method of assigning rates by means of
an array has the advantage of providing incoms tc the fund at a predeter—
mined percentage of pay rolls. If a given percentage of pay rolls were
maintained over a period of years, the fund would be built up in periods
of expanding business and it would not be necessary to raise rates in
pericds of contracting business activity. If a State in which a large
percentage of the State-wide pay roll is not concentrated among a fow
employers wishes draft language for an array system, soch language will
be furnished on request.
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To meet the requirements of the additional credit provision of the
Federal Unemployment Tax Act at least three rate classes should be pro-
vided. The number of different rates and the actual rates assigned are
matters for State determination. While adninistrative considerations
may indicate the desirability of only a few rate differentials within
the limited span of maximum ani minimum rates, the differentials should
be numerous enough to reflect variations in the employers'! experience
With many rates, the intervals between them must be small and slight
variations in employer experience will not result in wide differences in
rates, which may be more equitable than the large variations which result
when there are few rates.

(4) Estimated pay-roll report.--Paragraph (4) enables the agency to pro-
ceed With rate determination when no report is submitted by an employer
or the reports submitted are insufficient or incorrect. The coammigsioner
may estimate the pay roll on the basis of the best evidence avallable to
him, and must notify the employer of the estimate by registered mail.

For administrative convenience, this estimate would be incorporated in
the first delinquency notice sent the employer after the computation
date. Unless the employer sends in a corrected and sufficlent report
within fifteen days, the agency will use the estimate as the basis of

the determination. Any rate determined on the basis of such an estimate
can be increased but not decreased on the basis of later information.

(5) Transfer of experience,—One of the most complex issues in experi-
énce rating is the questlon of assignment of rates when a business is
sold. If a buyer was not an employer before he purchased a business,
should he have a new rate or should the law permit him to have his rate
determined on the basis of his predecessor's experience? If the buyer
"was an employer prior to the purchase, should his rate thereafter be
determined on the basis of a combination of his experience and the
predecessor's experience? If the predecessor's experience is to be -
used in computing a successor employer's rate, the predecessor's record
for the qualifying period must be transferred to the new employer,

The issues surrounding a transfer of the record are simple in instances
in which a whole business enterprise is sold to one purchaser. Theay are
difficult if segments of a business are sold to several buyers or if
only a portion is sold to one buyer. In these instances there ls always
the question of how the experience-rating record is to be divided among
the predecessor and successor employers, Because of these difficulties,
paragraph (5) is limited to total transfers. ‘

Transfers of business occur with such frequency that redetermination of
successors' rates as of the date of transfer is administratively diffi-
cult. In the interest of simplicity, the paragraph specifies that 1f

the successor was an employer before he bought the predecessor's buslness,
he continues until the end of the current rate year at the rate assigned
him prior to the purchase. If he was not an employer until after the
purchase, his rate until the end of the current rate year is that of the
predecessor, or if there were several predecessors with differing rates,
the highest of these rates.
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(6) Notification and redetermination.--It ip essential that the law
make provision for administrative review of contested rates with oppor-
tunity for a fair hearing. Paragraph (6) provides that employers shall
be nctified of their rates so that they may iile application for review
and redetermination; that they shall be granted a reasonable opportunity
for a fair hearing, and notified of the results, Any redetermina.ion of
a rate or denial of review is final unless a petition for judicial review
is filed in the court within fifteen days. The number of issues on which
employers may contest rates is fewer under an experience-rating plan
based on pay-roll declines than under plans using benefits as a measure
ofy experience. The fifteen days which are allowed before a redetermina-
tién or denial of review becomes final should give an employer adequate
tine for filing a petition for judicial review,

(e) Financing benefits paid to State employees.-—Section 8(e) provides
special Iinancing of benel1ts pald to State employees on a pay-as-you-go

basis. Under this provision the State dpes not pay contributions as do
other employers but reimburses the agency for the benefits paid State
employees on the basis of State wages, .

The fact that the actual contributions paid by the State may represent

a rate of contributions below 2.7 percent will not Jeopardize conformity
of the State law with the requirements of section 1602 of the Federal
Unenployment Tax Act, since the term "person,” as used in section 1602(a)
and (c)(1) and as defined in section 1607(k) is construed as not including
a State. ‘ ’ '

Such a system of financing could be effective fifteen days after enactment.
The State need not be required to file wage reports quarterly, but could
file them on request of the agency, after a claimant has filed a request
for determination of insured status ar a notice of unemployment. Appropri-
ate regulaticns would be required setting forth the dutiés of the State
with respect to wage records, separation notices, etc., to the extent that
they differ from those of other employers. In some States it may be feas-
ible to extend coverage to municipal employees in a similar manner.
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COLLECTION OF DELINQUENT lND CONTESTED CONTRIBUTIONS

This section prescribes methods for the collection of delinquent and
contested contributions. Procedures for routine collection should be
provided by regulations adopted by the commissioner pursuant to section
8(a) under which contributions become due and payable. More specific
statutory authority is needed, however, for the procedures to be used
in collecting contributions when the employer either fails to make pay-
ment or contests his liability. Section 9 is designed to provide this
authority.

(a) Interest on past—due contributions.-——Section 9(a) provides the
interest rate to be assessed on contributions which are not paid by the
due date., For simplicity of administration, interest on contributions
delinquent only a fraction of a month is the same as for a full month,
The interest on past-due contributions is intended to compensate the
State “or any loss which it may suffer because the payment of the con-
tribution was delayed, and to provide an incentive for prompt payment,
Section 9(a) specifically provides that the interest collected on delin-
quent contributions be deposited in the unemployment fund and thus made
available for benefit payments,

(b) Collection by suit.--Paragraph (1) authorizes the collection of
contributions by civil action in the name of the commissioner in case

of default on the part of an employer. It imposes costs on the employer
if he is adjudged in default. It gives the suit priority on the court
calendar over all other civil actions except petitions for judicial
review of benefit decisions and cases arising under the workmen's com-~
pensation law, This priority given actions for collections of contri=-
butions may enable the commissioner to collect amounts which might become
wholly uncollectible after a few months delay as in the case ¢f an
employer who is near bankruptcy or is about to leave the State.

(2) and (3) CGollection of contributions from out—of-State employers.--
Paragraph (2) provides procedures for collecting delinquent contributions
from out~of=State employing units. The need arises when nonresident
employers which have or have had workers perferming service in the State
fail to pay contributions on such service or when an employing unit
moves to another State without making the required contributions for
service performed for him while he was resident in the State. Whether
or not a State is required under the full faith and credit clause of the
Federal Constitution to entertain suits by another State for contribuw
tions due under the employment security law of the latter State is not
entirely clear. There would seem to be little doubt, however, that a
State will enforce the judgment of another State for contributions due -
under its law if it has personal jurisdiction over the defendant,

Paragraph (2) also permits the State to obtain personal jurisdiction over
such nonresident employers. The out-of-State employer is deemed to have
appolnted the secretary of state (or other designated State officer) as
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an agent or ‘attorney for him for the acceptance of service incident to
any civil action that may be taken in connection with the State employ-
ment security law. In other words, the service of process on a State
officer as an agent for the out-of-State employer is a substitute for
personal service., With such a provision a State will be able to obtain
personal jurisdiction over out-of-State employers and, on the basis of
that jurisdiction, personal judgments for contributions owed can be
recovered in its own courts. Such Judgments then become the basis for
suits in the States where the defaulting employers are found.

Paragraph (3) directs the courts of the State to entertain suits for tte
collection of contributions or interest due under the employment security
law of another State or of the Federal Government., This provision is
recomnended to afford access to the State courts by another State which
has not adopted a provision similar to paragraph (2),

(4) Protection against restreining orders.--Paragraph (4) protects any
civil ouit instituted by the commissioner for the collection of contri-
butions by prohibiting the court from entertaining any suit or action
or declaratory judgneni vhilch would forestall, restrain, or delay the
collection of contributicns or would subdtitute any other collection
procedure, and from iszuing any writ or process which would have the
same effect

(c) Priorities under dissolutions or distributions.-~This subsection
establishes the order of pricrity for tae claims of the State for con-
tribution indebtedness of an -employer when his business is dissolved

or his assets are distributed. It makes the contribution claim second
only to a wage claim when neither claim has been reduced to a lien. The
order of priority is as follows: (1) claims for wages; (2) claims for
unemployment contributions and interest; and (3) other claims in the
order of priority provided by other provisions of law, In view of the
sociyl purposes of employment security legislation there is sound basis
for the recomwendation that contributions and interest owed the agency
be given preference over other State taxes, which in turn are usually
given preference over private claims. The reason for the preference of
wage claims over contribution claims is obvious, It would be inconsist=~
ent with the objectives of the Act to require payment of an employer's
contributions from:money due his workers as wages,

Under Federal law (United States Code, title 31, section 191) a Federal
claim for unemployment taxes is given priority over a State claim for
contributions in the distribution of assets. Any claim filed by the
Federal Government, therefore, would have to be paid in full before any
other non-lien claims. The purpose of section 9(c)(2) is to establish

a priority for payment of contributions due the State if the payment of
such contributions will establish a credit against a prior Federal claim,
Under the offset provisions of the Federal act, contributions due the ,
State, if paid, would be credited against the amount of the Federal
claim for unemployment taxes. The establishment of this credit for the
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Stk woooma that the Federal share in the debtor's assets is reducad
by the amount of the crecdit, and the State claim for contributions is
sutisficd vithout rcducing the share of the assets available to other
creditors.

e

peid should be refunded or credited against the employer's future pay-
ments, in each case without interest. The refund or the credit cen be
»»de on the application of an individual or on the inltiative of the
commissioner, The period within which an application must be made is
fixed as one of two dates, whichever is laters within three years from
the last doy of the period with respect to which the payment was made
or within one year from the date of the erroneous payment. A time limit
for filing an application for refunds is an administrative necessity
gince contribution records cannot be preserved indefinitely. The time
1imit may be waived, however, to allow refunds to employers who have
inadvertcntly paid their contributions to the wrong State., It is im-
portont that such employers should not incur double liability.

Under most State employment security laws the refund period begins to
run either as of the date on which payment was made or as of the last
day on which the employer could have paid contributions for the period
concerned without having been delinquent, Although something of this
“due date" concept has been retained in the draft provision, it has

been modified so that the refund period runs from the last day of the
period with respect to which the payment was made. This modification
wlll eliminate any ambiguity which might arise where the payment was
never in fact due. The exclusive use of either the date of payment or

of the end of the period for which payment was made is not recommended.
Reliance solely on the date of payment discriminates against the employer
who pays contributions promptly since the delinquent employer has in
effect a longer period in which to claim a refund. On the other hand, the
exclusive use of the other concept prevents the making of refunds where,
by reason of late payment, the refund period expires before payment is
made. To meet these objections the provision incorporates both concepts
and reduces, although it does not eliminate, the advantage given the
employer who does not pay promptly.

A sentence is included to the effect that there shall be no refunds or
credita for contributions which were due under the law at the time at
which they were paid. A change in contribution or coverage provisions
does not make contributions paid under the previous provisions erroneous

payments,

(2) Employer's right of appeal if application for refund is rejected.—-

Under thi;mgaragraph the employer is given the right to appeal a decision
of the commissioner rejecting his application for a refund. A written

notice of rejection must be sent to the employer who then has a fifteen-
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day p2riod in which he may appeal to the board of review, giving the
reasons for his appeal. The fifteen-day perliod begins with the date of
mailing or delivery of the notice. The hearings are to be held in
accordance with the proceedings described in section 9(f) on contribution
hearings before the board of review,

Administrative procedures for collec.ion of delinquent contributions.--
The collection of taxes is recognized as an administrative rather than a
judicial function with the role of the court being that of a review body
to safeguard the rights of the taxpayer. Experience has shown that in
order to fulfil this administrative responsibility legislatures must
authorize the tax—collection agencies to use somewhat summary procedures
for the enforcement of tax collections. The use of the courts does not
seem justified when there is no dispute as to liability or when court
costs would be high in relation to the amcunt involved.

In general outline, the procedure follows established procedure used in
many States for tax=collection purposes. Where procedure differs for
other arcas of tax collection, the language should be adapted to conform

to those procedures. In spite of the summary character of the proceedings,
the employer's rights are protected by notice and opportunity for hearing
in all except the final administrative step provided in section 9(e).

Even here the inclusion of such protection may be advisable,

(e) Assessmentss—Paragraph (1) gives the commissioner authority to

issue assessments for contributions and interest due when employers fail
to pay their contributions under the routine procedures, If the employer
has submitted a correct report but has not paid his contributions, the
assessment is based on that report. If he has not sent in a report or if
his report is incorrect or insufficient, the commissioner makes an assess-
ment on the basis of whatever information the employer has submitted or

on the basis of an estimate, If the liability of the employer or the
coverage of service performed for him has been determined under para-
graphs (2), (4), or (5) of section 7(a) and if the determination has
become final, that determination is conclusive in any later assessment
proceeding, to the extent provided in section 7(b). The commissioner
muat give the employer a written notice of the assessment and the employer
may appeal an assessment o the board of review within fifteen days after
the notice.of the assessment was mailed or delivered to him, In filing
his appeal the employer states his grounds for making the appeal and the
‘proceedings ‘are held in accordance with the provisions of s